
 
Why does quality make business sense?

“Quality ensures that we deliver the best products and services to our customers. 
They can rely on Fresenius Medical Care to fulfil this promise every day. And that is 
why we are the leading provider in the field of dialysis – with all the economic 
benefits that this market position entails.”  living CONFIDENCE

Employee Toby Jones

Job Title Director of Marketing Asia-Pacific

Age 50 Years

Nationality Australian

Joined in July 2003
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   I05.1  Consolidated stateMents oF inCoMe

Table 05.1.1 consoLiDateD statements oF income

$ in thousands, except share data Note 2008 2007

net revenue    

Dialysis care 1I 7,737,498 7,213,000

Dialysis products  2,874,825 2,507,314

totaL 22 10,612,323 9,720,314

costs of revenue    

Dialysis care  5,547,615 5,130,287

Dialysis products  1,435,860 1,234,232

totaL  6,983,475 6,364,519

Gross profit  3,628,848 3,355,795

operating expenses    

Selling, general and administrative  1,876,177 1,709,150

Research and development 1J 80,239 66,523

operating income  1,672,432 1,580,122

other ( income ) expense    

Interest income  (24,811) (28,588)

Interest expense  361,553 399,635

Income before income taxes and minority interest  1,335,690 1,209,075

Income tax expense 1K, 16 489,142 465,652

Minority interest  28,941 26,293

net income  817,607 717,130

Basic income per orDinarY share  2.75 2.43

FULLY DiLUteD income per orDinarY share  2.75 2.42

See accompanying notes to consolidated financial statements.
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$ in thousands, except share data, at December 31 Note 2008 2007

assets

current assets    

Cash and cash equivalents 1B 221,584 244,690

Trade accounts receivable, less allowance for doubtful accounts 
of $ 262,836 in 2008 and $ 247,800 in 2007  2,176,316 2,026,865

Accounts receivable from related parties  175,525 99,626

Inventories 4 707,050 636,234

Prepaid expenses and other current assets  607,399 495,630

Deferred taxes 1K, 16 324,123 356,427

totaL cUrrent assets  4,211,997 3,859,472

Property, plant and equipment, net 1E, 5 2,236,078 2,053,793

Intangible assets 1F, 6 846,496 689,956

Goodwill 1F, 6 7,309,910 7,245,589

Deferred taxes 1K, 16 92,805 83,615

Other assets  222,390 237,840

totaL assets  14,919,676 14,170,265

Table 05.2.1 consoLiDateD BaLance sheets

See accompanying notes to consolidated financial statements.
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   I05.2  Consolidated balanCe sHeet

Table 05.2.2 consoLiDateD BaLance sheets

$ in thousands, except share data, at December 31 Note 2008 2007

Liabilities and shareholders’ equity

current liabilities    

Accounts payable  366,017 329,919

Accounts payable to related parties  239,243 201,049

Accrued expenses and other current liabilities 7 1,288,433 1,352,013

Short-term borrowings and other financial liabilities 8 683,155 217,497

Short-term borrowings from related parties 8 1,330 2,287

Current portion of long-term debt and capital lease obligations 9 455,114 84,816

Company-obligated mandatorily redeemable preferred securities of 
subsidiary Fresenius Medical Care Capital Trusts holding solely
Company-guaranteed debentures of subsidiaries – current portion 11 – 669,787

Income tax payable 1K, 16 82,468 146,536

Deferred taxes 1K, 16 28,652 22,589

totaL cUrrent LiaBiLities  3,144,412 3,026,493

Long-term debt and capital lease obligations, less current portion 9 3,957,379 4,004,013

Other liabilities  319,602 193,604

Pension liabilities 10 136,755 111,352

Income tax payable 1K, 16 171,747 111,280

Deferred taxes 1K, 16 426,299 378,497

Company-obligated mandatorily redeemable preferred securities of 
subsidiary Fresenius Medical Care Capital Trusts holding solely 
Company-guaranteed debentures of subsidiaries 11 640,696 663,995

Minority interest  160,504 105,814

totaL LiaBiLities  8,957,394 8,595,048

shareholders’ equity    

Preference shares, no par value, € 1.00 nominal value, 
12,356,880 shares authorized, 3,810,540 issued and outstanding  4,240 4,191

Ordinary shares, no par value, € 1.00 nominal value
373,436,220 shares authorized, 293,932,036 issued and outstanding  363,076 361,384

Additional paid-in capital  3,293,918 3,221,644

Retained earnings  2,452,332 1,887,120

Accumulated other comprehensive ( loss ) income 21 (151,284) 100,878

totaL sharehoLDers’ eQUitY 13 5,962,282 5,575,217

totaL LiaBiLities anD sharehoLDers’ eQUitY  14,919,676 14,170,265

See accompanying notes to consolidated financial statements.
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Table 05.3.1 consoLiDateD statements oF cash FLoWs

$ in thousands Note 2008 2007

operating activities    

Net income   817,607 717,130

Adjustments to reconcile net income to net cash 
provided by operating activities:       

Depreciation and amortization 22  415,671 363,330

Change in minority interest   59,555 43,237

Change in deferred taxes, net   133,047 1,177

( Gain ) Loss on sale of fixed assets and investments   (21,064) 3,616

Compensation expense related to stock options 1T, 15  31,879 24,208

Changes in assets and liabilities, net of amounts from 
businesses acquired:     

Trade accounts receivable, net   (241,967) (62,735)

Inventories 4  (94,112) (72,825)

Prepaid expenses, other current and non-current assets   (101,263) (11,680) 

Accounts receivable from / payable to related parties   32,252 (22,265) 

Accounts payable, accrued expenses and other current and 
non-current liabilities  

 

(17,040) 113,960

Income tax payable 1K, 16  1,833 102,421

net cash proViDeD BY operating actiVities   1,016,398 1,199,574

See accompanying notes to consolidated financial statements.
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   I05.3  Consolidated stateMents oF CasH Flows

Table 05.3.2 consoLiDateD statements oF cash FLoWs

$ in thousands Note 2008 2007

investing activities    

Purchases of property, plant and equipment 1E, 5, 22  (687,356)  (572,721)

Proceeds from sale of property, plant and equipment 1E, 5, 22  13,846  29,668 

Acquisitions and investments, net of cash acquired,
and net purchases of intangible assets 22, 23 (276,473) (263,395)

Proceeds from divestitures   58,582  29,495

net cash UseD in inVesting actiVities   (891,401)  (776,953) 

Financing activities    

Proceeds from short-term borrowings and other financial liabilities 8  176,104  96,995 

Repayments of short-term borrowings and other financial liabilities 8  (183,210)  (107,793)

Proceeds from short-term borrowings from related parties 8  168,641  43,554 

Repayments of short-term borrowings from related parties 8  (169,573)  (46,071)

Proceeds from long-term debt and capital lease obligations 
( net of debt issuance costs of $ 16,703 in 2007 ) 9  458,951 

 

516,762 

Repayments of long-term debt and capital lease obligations   (135,492)  (486,513)

Redemption of trust preferred securities   (678,379)  –  

Increase of accounts receivable securitization program   454,000  (181,000)

Proceeds from exercise of stock options 15  43,887  46,934

Repurchase of preferred stock   –   (7,660)

Dividends paid 13  (252,395)  (188,407)

Distributions to minority interest   (38,592)  (27,469)

net cash UseD in Financing actiVities   (156,058)  (340,668)

eFFect oF exchange rate changes on cash anD 
cash eQUiVaLents  7,955 3,727

cash and cash equivalents    

Net ( decrease ) increase in cash and cash equivalents   (23,106)  85,680

Cash and cash equivalents at beginning of period   244,690  159,010 

cash anD cash eQUiVaLents at enD oF perioD   221,584  244,690 

See accompanying notes to consolidated financial statements.
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Table 05.4.1 consoLiDateD statements oF sharehoLDers’ eQUitY

$ in thousands Note Preference shares Ordinary shares

Number of 
shares

No par value Number of 
shares

No par value

BaLance at DecemBer 31, 2006   3,711,435 4,098  291,449,673   359,527  

Proceeds from exercise of options and related tax effects 15  66,652  93  1,336,910  1,857

Compensation expense related to stock options 15   –   –   –   –

Dividends paid 13   –   –   –   –

Comprehensive income ( loss )      

Net income    –   –   –   –

Other comprehensive income ( loss ) related to:      

Cash flow hedges, net of related tax effects 21   –   –   –   –

Foreign currency translation 21   –   –   –   –

Adjustments relating to pension obligations,
net of related tax effects 10, 21   –   –   –   –

Comprehensive Income    –   –   –   –

BaLance at DecemBer 31, 2007    3,778,087   4,191   292,786,583   361,384  

Proceeds from exercise of options and related tax effects 15   32,453   49   1,145,453   1,692 

Compensation expense related to stock options 15   –    –    –    –

Dividends paid 13   –    –    –    –

Comprehensive income ( loss )      

Net income    –    –    –    –

Other comprehensive income ( loss ) related to:      

Cash flow hedges, net of related tax effects 21   –    –    –    –

Foreign currency translation 21   –    –  – –

Adjustments relating to pension obligations, 
net of related tax effects 10, 21   –    –    –    –

Comprehensive Income     –    –    –    –

BaLance at DecemBer 31, 2008    3,810,540   4,240   293,932,036   363,076  

See accompanying notes to consolidated financial statements.
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   I05.4  Consolidated stateMents oF sHareHolders’  equity

Table 05.4.2 consoLiDateD statements oF sharehoLDers’ eQUitY

$ in thousands Note Additional 
paid in 
capital 

Retained 
earnings

Accumulated other comprehensive income  
(loss)

Total

Foreign 
currency 

translation

Cash  
flow 

hedges

Pensions

BaLance at DecemBer 31, 2006   3,153,556  1,358,397    8,309  37,187   (50,912) 4,870,162

Proceeds from exercise of options and 
related tax effects 15  43,880  – –  –  – 45,830 

Compensation expense related 
to stock options 15

 

24,208

 

 – –

 

 –

 

 –

 

24,208

Dividends paid 13 – (188,407) – – – (188,407)

Comprehensive income ( loss )        

Net income  –  717,130 – – –  717,130 

Other comprehensive income ( loss ) 
related to:        

Cash flow hedges, net of related 
tax effects 21 – – – (54,053) – (54,053)

Foreign currency translation 21 – –  137,048 – –  137,048 

Adjustments relating to pension 
obligations, net of related tax effects 10, 21 –  – –  –  23,299 23,299 

Comprehensive Income  – – – – –  823,424 

BaLance at DecemBer 31, 2007    3,221,644   1,887,120    145,357 (16,866)  (27,613)  5,575,217  

Proceeds from exercise of options and
related tax effects 15 40,395  – –  –  –  42,136

Compensation expense related 
to stock options 15 31,879

 

– –

 

 –   –

 

31,879

Dividends paid 13 – (252,395) – – – (252,395)

Comprehensive income ( loss )        

Net income  – 817,607 – – –  817,607 

Other comprehensive income ( loss ) 
related to:        

Cash flow hedges, net of related 
tax effects 21 – – – (65,180) – (65,180)

Foreign currency translation 21 – – (171,063) – – (171,063)

Adjustments relating to pension 
obligations, net of related tax effects 10, 21 –  – –  – (15,919)  (15,919) 

Comprehensive Income  – – – – – 565,445

BaLance at DecemBer 31, 2008    3,293,918   2,452,332  (25,706)  (82,046)  (43,532)  5,962,282  

See accompanying notes to consolidated financial statements.



notes to Consolidated FinanCial stateMents 
In thousands, except share data

 05.5   

1. tHe CoMPany, basis oF Presentation and  
suMMary oF signiFiCant aCCounting PoliCies

tHe CoMPany
Fresenius Medical Care AG & Co. KGaA ( “FMC-AG & Co. KGaA” or the “Company”, “we”, “us” 
or “our” and together with its subsidiaries on a consolidated basis, as the context requires ), a 
German partnership limited by shares ( Kommanditgesellschaft auf Aktien ), is the world’s lar-
gest kidney dialysis company, operating in both the field of dialysis services and the field of 
dialysis products for the treatment of end-stage renal disease ( “ESRD” ). The Company’s 
dialysis business is vertically integrated, providing dialysis treatment at dialysis clinics it owns or 
operates and supplying these clinics with a broad range of products. In addition, the Company 
sells dialysis products to other dialysis service providers. In the United States, the Company 
also performs clinical laboratory testing and provides inpatient dialysis services and other 
services under contract to hospitals. 

basis oF Presentation
The accompanying consolidated financial statements have been prepared in accordance with 
accounting principles generally accepted in the United States of America ( “U.S. GAAP” ). 

suMMary oF signiFiCant aCCounting PoliCies
a) PrinCiPles oF Consolidation. The consolidated financial statements include all 
companies in which the Company has legal or effective control. In addition, the Company 
consolidates variable interest entities ( “VIEs” ) for which it is deemed the primary beneficiary. 
The equity method of accounting is used for investments in associated companies ( 20 % to 
50 % owned ). Minority interest represents the proportionate equity interests of owners in the 
Company’s consolidated entities that are not wholly owned. All significant intercompany 
transactions and balances have been eliminated.

The Company entered into various arrangements with certain dialysis clinics to provide ma-
nagement services, financing and product supply. A group of these clinics has negative equity 
and are unable to provide their own funding, therefore the Company has agreed to fund 
their operations for at least a six year period. The funding carries no interest but the Company 
is entitled to a pro rata share of profits, if any, and has a right of first refusal in the event 
the owners sell the business or assets. These clinics are VIEs in which the Company has been 
determined to be the primary beneficiary and which therefore have been fully consolidated. 
They generated approximately $ 88,508 and $79,164 in revenue in 2008 and 2007, respectively. 
The following table shows the carrying amounts of the assets and liabilities of these VIEs:
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b) CasH and CasH equivalents. Cash and cash equivalents comprise cash funds and 
all short-term, liquid investments with original maturities of up to three months.

C) allowanCe For doubtFul aCCounts. Estimates for the allowances for accounts 
receivable from the dialysis care business are based mainly on past collection history. Spe-
cifically, the allowances for the North American services division are based on an analysis of 
 collection experience, recognizing the differences between payors and aging of accounts 
 receivable. From time to time, accounts receivable are reviewed for changes from the his-
toric collection experience to ensure the appropriateness of the allowances. The allowances 
in the International Segment and the products business are based on estimates and consider 
various factors, including aging, debtor and past collection history. 

d) inventories. Inventories are stated at the lower of cost ( determined by using the aver-
age or first-in, first-out method ) or market value (  see Note 4 ). Costs included in inventories are 
based on invoiced costs and / or production costs as applicable. Included in production costs 
are material, direct labor and production overhead, including depreciation charges.

e) ProPerty, Plant and equiPMent. Property, plant, and equipment are stated at cost 
less accumulated depreciation (  see Note 5 ). Significant improvements are capitalized; repairs 
and maintenance costs that do not extend the useful lives of the assets are charged to 
 expense as incurred. Property and equipment under capital leases are stated at the present 
value of future minimum lease payments at the inception of the lease, less accumulated 
 depreciation. Depreciation on property, plant and equipment is calculated using the straight-
line method over the estimated useful lives of the assets ranging from 5 to 50 years for 
build ings and improvements with a weighted average life of 12 years and 3 to 15 years for 
 machinery and equipment with a weighted average life of 10 years. Equipment held under 
capital leases and leasehold improvements are amortized using the straight-line method over 
the shorter of the lease term or the estimated useful life of the asset. Internal use platform 
software that is integral to the computer equipment it supports is included in property, plant 
and equipment. The Company capitalizes interest on borrowed funds during construction 
periods. Interest capitalized during 2008 and 2007 was $ 8,723 and $ 5,323, respectively.
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   I05.5  notes to  Consolidated FinanCial stateMents

Table 05.5.1 carrYing amoUnts Vie

$ in thousands

Trade accounts receivable, net 22,207

Other current assets 7,308

Property, plant and equipment, intangible assets & other non-current assets 6,466

Goodwill 13,992

Accounts payable, accrued expenses and other liabilities (19,306)
Non-current loans to related parties (10,086)
Equity (20,581)



F) intangible assets and goodwill. Intangible assets such as non-compete agree-
ments, technology, distribution rights, patents, licenses to treat, licenses to manufacture, 
distribute and sell pharmaceutical drugs, trade names, management contracts, application 
software, acute care agreements, lease agreements, and licenses acquired in a purchase 
method business combination are recognized and reported apart from goodwill (  see Note 6 ).

Goodwill and identifiable intangibles with indefinite useful lives are not amortized but tested 
for impairment annually or when an event becomes known that could trigger an impairment. 
The Company identified trade names and certain qualified management contracts as intangible 
assets with indefinite useful lives. Intangible assets with finite useful lives are amortized over 
their respective useful lives to their residual values. The Company amortizes non-compete 
agreements over their average useful life of 8 years. Technology is amortized over its useful 
life of 15 years. Licenses to manufacture, distribute and sell pharmaceutical drugs are amor-
tized over their average useful life of 10 years. The U.S. intravenous iron products distribution 
and manufacturing agreement is amortized over its 10 year contractual license period based 
upon the annual estimated units of sale of the licensed product. All other intangible assets 
are amortized over their weighted average useful lives of 6 years. The average useful life of 
all amortizable intangible assets is 8 years. Intangible assets with finite useful lives are evaluated 
for impairment when events have occurred that may give rise to an impairment.

To perform the annual impairment test of goodwill, the Company identified its reporting 
units and determined their carrying value by assigning the assets and liabilities, including the 
existing goodwill and intangible assets, to those reporting units. In a first step, the Company 
compares the fair value of each reporting unit to the reporting unit’s carrying amount. Fair 
value is determined using a discounted cash flow approach based upon the cash flow expected 
to be generated by the reporting unit. 

In the case that the fair value of the reporting unit is less than its book value, a second step 
is performed which compares the fair value of the reporting unit’s goodwill to the carrying 
value of its goodwill. If the fair value of the goodwill is less than the book value, the differ-
ence is recorded as an impairment.

To evaluate the recoverability of intangible assets with indefinite useful lives, the Company 
compares the fair values of intangible assets with their carrying values. An intangible asset’s 
fair value is determined using a discounted cash flow approach or other methods, if appropriate.
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g) derivative FinanCial instruMents. Derivative financial instruments which prima-
rily include foreign currency forward contracts and interest rate swaps are recognized as as-
sets or liabilities at fair value in the balance sheet (  see Note 19 ). Changes in the fair value of 
derivative financial instruments classified as fair value hedges and in the corresponding under-
lyings are recognized periodically in earnings. The effective portion of changes in fair value of 
cash flow hedges is recognized in accumulated other comprehensive income ( loss ) in share-
holders’ equity. The ineffective portion of cash flow hedges is recognized in earnings imme-
diately.

H) Foreign CurrenCy translation. For purposes of these consolidated financial 
statements, the U.S. dollar is the reporting currency. Substantially all assets and liabilities of the 
parent company and all non-U.S. subsidiaries are translated at year-end exchange rates, while 
revenues and expenses are translated at average exchange rates. Adjustments for foreign cur-
rency translation fluctuations are excluded from net earnings and are reported in accumu-
lated other comprehensive income ( loss ). In addition, the translation adjustments of certain 
intercompany borrowings, which are considered foreign equity investments, are reported in 
accumulated other comprehensive income ( loss ).

i) revenue reCognition PoliCy. Dialysis care revenues are recognized on the date 
services and related products are provided and the payor is obligated to pay at amounts esti-
mated to be received under reimbursement arrangements with third party payors. Medicare 
and Medicaid in North America and programs involving other government payors in the In-
ternational Segment are billed at pre-determined rates per treatment that are established by 
statute or regulation. Most non-governmental payors are billed at our standard rates for 
services net of contractual allowances to reflect the estimated amounts to be received under 
reimbursement arrangements with these payors.

Dialysis product revenues are recognized when title to the product passes to the customers 
either at the time of shipment, upon receipt by the customer or upon any other terms that 
clearly define passage of title. As product returns are not typical, no return allowances are 
established. In the event a return is required, the appropriate reductions to sales, accounts 
receivables and cost of sales are made. Sales are stated net of discounts and rebates.
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A minor portion of International Segment product revenues is generated from arrangements 
which give the customer, typically a health care provider, the right to use dialysis machines. 
In the same contract the customer agrees to purchase the related treatment disposables at a 
price marked up from the standard price list. FMC-AG & Co. KGaA does not recognize revenue 
upon delivery of the dialysis machine but recognizes revenue, including the mark-up, on the 
sale of disposables.

Any tax assessed by a governmental authority that is incurred as a result of a revenue trans-
action ( e.g. sales tax ) is excluded from revenues and reported on a net basis.

j) researCH and develoPMent exPenses. Research and development expenses are 
expensed as incurred. 

K) inCoMe taxes. The Company adopted FASB Interpretation No. 48 ( “FIN 48” ), Accoun-
ting for Uncertainty in Income Taxes – an interpretation of FASB Statement No. 109 Accoun-
ting for Income Taxes ( “FAS 109” ) as of January 1, 2007. Deferred tax assets and liabilities are re-
cognized for the future consequences attributable to temporary differences between the fi-
nancial statement carrying amounts of existing assets and liabilities and their respective tax 
basis as well as on consolidation procedures affecting net income and tax loss carryforwards 
which are more likely than not to be utilized. Deferred tax assets and liabilities are measured 
using enacted tax rates expected to apply to taxable income in the years in which those 
temporary differences are expected to be recovered or settled. A valuation allowance is re-
corded to reduce the carrying amount of the deferred tax assets unless it is more likely than 
not that such assets will be realized (  see Note 16 ).

It is the Company’s policy to recognize interest and penalties related to its tax positions as 
income tax expense.

l) iMPairMent. The Company reviews the carrying value of its long-lived assets or asset 
groups with definite useful lives to be held and used for impairment whenever events or 
changes in circumstances indicate that the carrying value of these assets may not be recov-
erable. Recoverability of these assets is measured by a comparison of the carrying value of 
an asset to the future net cash flows directly associated with the asset. If assets are consid-
ered to be impaired, the impairment recognized is the amount by which the carrying value 
exceeds the fair value of the asset. The Company uses a discounted cash flow approach or 
other methods, if appropriate, to assess fair value.

Long-lived assets to be disposed of by sale are reported at the lower of carrying value or fair 
value less cost to sell and depreciation is ceased. Long-lived assets to be disposed of other 
than by sale are considered to be held and used until disposal.
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M) debt issuanCe Costs. Costs related to the issuance of debt are amortized over the 
term of the related obligation (  see Note 9 ).

n) selF-insuranCe PrograMs. Under the insurance programs for professional, product 
and general liability, auto liability and worker’s compensation claims, the Company’s largest 
subsidiary is partially self-insured for professional liability claims. For all other coverages, the 
Company assumes responsibility for incurred claims up to predetermined amounts above 
which third party insurance applies. Reported liabilities for the year represent estimated future 
payments of the anticipated expense for claims incurred ( both reported and incurred but not 
 reported ) based on historical experience and existing claim activity. This experience includes 
both the rate of claims incidence ( number ) and claim severity ( cost ) and is combined with 
 individual claim expectations to estimate the reported amounts.

o) use oF estiMates. The preparation of consolidated financial statements in conformity 
with U.S. GAAP requires management to make estimates and assumptions that affect the re-
ported amounts of assets and liabilities and disclosure of contingent assets and liabilities at 
the date of the consolidated financial statements and the reported amounts of revenues and 
expenses during the reporting period. Actual results could differ from those estimates.

P) ConCentration oF risK. The Company is engaged in the manufacture and sale of 
products for all forms of kidney dialysis, principally to health care providers throughout the 
world, and in providing kidney dialysis treatment, clinical laboratory testing, and other medi-
cal ancillary services. The Company performs ongoing evaluations of its customers’ financial 
condition and, generally, requires no collateral.

Approximately 35 % and 36 % of the Company’s worldwide revenues were earned and subject 
to regulations under governmental health care programs, Medicare and Medicaid, adminis-
tered by the United States government in 2008 and 2007, respectively. ( See Note 4 for concen-
tration of supplier risks. )

q) legal ContingenCies. From time to time, during the ordinary course of the Company’s 
operations, the Company is party to litigation and arbitration and is subject to investigations 
relating to various aspects of its business (  see Note 17 ). The Company regularly analyzes current 
information about such claims for probable losses and provides accruals for such matters, in-
cluding the estimated legal expenses and consulting services in connection with these matters, 
as appropriate. The Company utilizes its internal legal department as well as external resources 
for these assessments. In making the decision regarding the need for loss accrual, the Com-
pany considers the degree of probability of an unfavorable outcome and its ability to make 
a reasonable estimate of the amount of loss.

The filing of a suit or formal assertion of a claim or assessment, or the disclosure of any such 
suit or assertion, does not necessarily indicate that accrual of a loss is appropriate.
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r) earnings Per ordinary sHare and PreFerenCe sHare. Basic earnings per 
 ordinary share and basic earnings per preference share for all years presented have been 
 calculated using the two-class method required under U.S. GAAP based upon the weighted 
 average number of ordinary and preference shares outstanding. Basic earnings per share is 
computed by dividing net income less preference amounts by the weighted average number 
of ordinary shares and preference shares outstanding during the year. Basic earnings per 
preference share is derived by adding the preference per preference share to the basic 
 earnings per share. Diluted earnings per share include the effect of all potentially dilutive 
 instruments on ordinary shares and preference shares that would have been outstanding 
during the year.

The awards granted under the Company’s stock incentive plans (  see Note 15 ), are potentially 
dilutive equity instruments.

s) eMPloyee beneFit Plans. As of December 31, 2006, the Company adopted the 
recognition provisions of FASB Statement No. 158, Employer’s Accounting for Defined Benefit 
Pension and Other Postretirement Plans – an amendment of FASB Statements No. 87, 88, 106, 
and 132( R ) ( “FAS 158” ). The Company recognized the underfunded status of its defined benefit 
plans, measured as the difference between plan assets at fair value and the benefit obliga-
tion, as a liability. Changes in the funded status of a plan, net of tax, resulting from actuarial 
gains or losses and prior service costs or credits that are not recognized as components of 
the net periodic benefit cost will be recognized through accumulated other comprehensive 
income in the year in which they occur. Actuarial gains or losses and prior service costs are 
subsequently recognized as components of net periodic benefit cost pursuant to the recognition 
and amortization provisions of those standards. The Company uses December 31 as the 
measurement date when measuring the funded status of all plans.

t) stoCK oPtion Plans. Effective January 1, 2006, the Company adopted the provisions 
of FASB Statement No. 123R ( revised 2004 ), Share-Based Payment ( “FAS 123( R )” ) using the 
modified prospective transition method (  see Note 14 ). Under this transition method, compen-
sation cost recognized in 2006 and subsequent years includes applicable amounts of: ( a ) 
compensation cost of all stock-based payments granted prior to, but not yet vested as of, 
January 1, 2006, and ( b ) compensation cost for all stock-based payments subsequent to 
 January 1, 2006 ( based on the grant-date fair value estimated in accordance with the new 
provisions of FAS 123( R ) ).
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u) reCent PronounCeMents. On December 30, 2008, the Financial Accounting Stand-
ards Board ( “FASB” ) issued final staff position FSP FAS 132R-1: Employers’ Disclosures about 
Postretirement Benefit Plan Assets. The FSP requires more disclosure about pension plan assets 
mainly regarding the following areas:
 

  How investment allocation decisions are made, including the factors that are pertinent to 
an understanding of investment policies and strategies,

  The major categories of plan assets,
  The inputs and valuation techniques used to measure the fair value of plan assets,
  The effect of fair value measurements using significant unobservable inputs ( Level 3 ) on 
changes in plan assets for the period, and 

  Significant concentrations of risk within plan assets.

The disclosures about plan assets required by this FSP shall be provided for fiscal years en-
ding after December 15, 2009. Upon initial application, the provisions of this FSP are not re-
quired for earlier periods that are presented for comparative purposes. Earlier application of 
the provisions of this FSP is permitted. The Company will comply with the disclosure require-
ments of this standard in its report on its consolidated financial statements beginning for the 
fiscal year ended December 31, 2009.

In March 2008, the FASB issued Statement of Financial Accounting Standards No. 161 Disclosures 
about Derivative Instruments and Hedging Activities an amendment of FASB Statement No. 133 
( “FAS 161” ). This Statement changes the disclosure requirements for derivative instruments 
and hedging activities. Entities are required to provide enhanced disclosures about ( a ) how 
and why an entity uses derivative instruments, ( b ) how derivative instruments and related 
hedged items are accounted for under Statement 133 and its related interpretations, and ( c ) 
how derivative instruments and related hedged items affect an entity’s financial position,  
financial performance, and cash flows. The requirements of this Statement are effective for 
financial statements issued for fiscal years and interim periods beginning after November 15, 
2008, with early application encouraged. This Statement encourages, but does not require, 
comparative disclosures for earlier periods at initial adoption. The Company will adopt this 
standard as of January 1, 2009 and will implement its disclosure requirements in 2009.

In December 2007, the FASB issued FASB Statement No. 160, Noncontrolling Interests in Con-
solidated Financial Statements – an amendment of ARB No. 51 ( “FAS 160” ), which establishes 
a framework for reporting of noncontrolling or minority interests, the portion of equity in a 
subsidiary not attributable, directly or indirectly, to a parent. FAS 160 is effective for financial 
statements issued for fiscal years beginning on or after December 15, 2008. Earlier adoption 
is prohibited. The Company will adopt this standard as of January 1, 2009, and does not anti-
cipate any material impact of this standard on its Consolidated Financial Statements. 
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In December 2007, FASB issued FASB Statement No. 141 ( revised ), Business Combinations. This 
Statement replaces FASB Statement No. 141, Business Combinations and retains the fundamental 
requirements in Statement 141 that the acquisition method of accounting ( which Statement 
141 called the purchase method ) be used for all business combinations and for an acquirer 
to be identified for each business combination. This Statement defines the acquirer as the 
entity that obtains control of one or more businesses in the business combination and establishes 
the acquisition date as the date that the acquirer achieves control. 

In general, the main points of this Statement are that the assets acquired, liabilities assumed 
and non-controlling interests in the acquired company are stated at fair value as of the date 
of acquisition, that assets acquired and liabilities assumed arising from contractual contin-
gencies are recognized as of the acquisition date, measured at their acquisition-date fair values 
and that contingent consideration is recognized at the acquisition date, measured at its fair 
value at that date.

This Statement applies prospectively to business combinations for which the acquisition date  
is on or after the beginning of the first annual reporting period beginning on or after De-
cember 15, 2008. An entity may not apply it before that date. The effective date of this State-
ment is the same as that of the related FASB Statement No. 160, Non-controlling Interests in 
Consolidated Financial Statements. The Company will adopt this standard as of January 1, 2009.

In September 2006, the Financial Accounting Standards Board ( “FASB” ) issued Statement of 
Financial Accounting Standards No. 157, Fair Value Measurements ( “FAS 157” ), which establishes 
a framework for reporting fair value and expands disclosures about fair value measurements. 
FAS 157 is effective for financial statements issued for fiscal years beginning after November 15, 
2007, and interim periods within those fiscal years. FASB Staff Position No. 157-2 ( “FSP 157-2” ) 
issued February 12, 2008 delayed application of this Statement for nonfinancial assets and 
nonfinancial liabilities, except for items that are recognized or disclosed at fair value in the 
consolidated financial statements on a recurring basis ( at least annually ), until fiscal years  
beginning after November 15, 2008, and interim periods within those fiscal years. 

The Company adopted this standard, except for those sections affected by FSP 157-2, as of 
January 1, 2008.

2. aCquisitions 

rsi aCquisition
On November 26, 2007, the Company completed the acquisition of all the common stock of 
Renal Solutions, Inc. ( “RSI” ), an Indiana corporation with principal offices in Warrendale, PA. 
The RSI acquisition agreement provided for total consideration of up to $ 203,666, consisting 
of $ 20,000 previously advanced to RSI in the form of a loan, $ 99,854 paid at closing, $ 60,000 
paid in November, 2008, $ 3,572 receivable related to a working capital adjustment which was 
received in 2008, and up to $ 30,000 in milestone payments over a three year period contingent 
upon the achievement of certain performance criteria, none of which were due or paid in 
2008. In 2007, the Company recorded a liability of $ 27,384 representing the net present value 
of the $ 30,000 milestone payments as it was deemed beyond reasonable doubt that the fu-
ture performance criteria would be achieved. The purchase price was allocated to goodwill 
( $ 159,385 ), intangible assets ( $ 34,480 ) and other net assets ( $ 9,800 ). RSI holds key patents 
and other intellectual property worldwide related to sorbent-based technology ( “SORB” ). 
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SORB technology purifies potable water to dialysate quality and allows dialysis for up to 8 hours 
with only 6 liters of potable water through a process of dialysate regeneration and toxin 
adsorption. This regeneration capability significantly reduces the water volume requirement 
for a typical hemodialysis treatment and is an important step in advancing home hemodialysis 
and helping to create a potential platform for eventual development of a wearable kidney.

The assets and liabilities of all acquisitions were recorded at their estimated fair values at the 
dates of the acquisitions and are included in the Company’s Consolidated Financial State-
ments and operating results from the effective date of acquisition.

3. related Party transaCtions

a) serviCe agreeMents and leases
The Company is party to service agreements with Fresenius SE, the sole stockholder of its 
General Partner and its largest shareholder with approximately 36.3 % ownership of the 
Company’s voting shares, and certain affiliates of Fresenius SE that are not also subsidiaries 
of the Company to receive services, including, but not limited to: administrative services, 
management information services, employee benefit administration, insurance, IT services, 
tax services and treasury management services. For the years 2008, and 2007, amounts char-
ged by Fresenius SE to the Company under the terms of these agreements are $ 59,038 and 
$ 44,143, respectively. The Company also provides certain services to Fresenius SE and certain 
affiliates of Fresenius SE, including research and development, central purchasing, patent 
administration and warehousing. The Company charged $ 9,798 and $ 9,784 for services 
rendered to Fresenius SE in 2008 and 2007, respectively. 

Under operating lease agreements for real estate entered into with Fresenius SE, the Company 
paid Fresenius SE $ 23,485 and $ 19,211 during 2008 and 2007, respectively. The majority of the 
leases expire in 2016 and contain renewal options.

The Company’s Articles of Association provide that the General Partner shall be reimbursed 
for any and all expenses in connection with management of the Company’s business, including 
remuneration of the members of the General Partner’s supervisory board and the General 
Partner’s management board. The aggregate amount reimbursed to Management AG for 2008 
and 2007 was $ 9,230 and $ 10,348 for its management services during those years and included 
and $ 88 and $ 82 as compensation for their exposure to risk as General Partner for 2008 and 
2007, respectively. The Company’s Articles of Association set the annual compensation for as-
suming unlimited liability at 4 % of the amount of the General Partner’s invested capital ( € 1,500 ).

b) ProduCts
During the years ended December 31, 2008 and 2007, the Company sold products to Fresenius SE 
for $ 36,704 and $ 34,133, respectively. During 2008 and 2007, the Company made purchases 
from Fresenius SE in the amount of $ 45,084 and $ 52,280, respectively.

As a result of product recalls and production suspension by other suppliers in 2008, APP Pharma-
ceuticals, Inc. ( “APP Inc.” ), is the only remaining U.S. supplier of FDA-approved heparin used in 
dialysis. APP Inc. has substantially increased prices for this product. On September 10, 2008, 
Fresenius Kabi AG, a wholly-owned subsidiary of Fresenius SE, acquired APP Inc. The acquisition 
has had no impact on the Company’s purchase price of heparin. The Company currently 
purchases heparin supplied by APP Inc. through a group purchasing organization ( “GPO” ). 
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The Company has no direct supply agreement with APP Inc. and does not submit purchase 
orders directly to APP Inc. During 2008, FMCH acquired approximately $ 19,500 of heparin from 
APP Inc. through the GPO contract, which was negotiated at arm’s length.

C) FinanCing Provided by and to Fresenius se
The Company receives short-term financing from and provides short-term financing to  
Fresenius SE. There was $ 1,330 and $ 2,287 owed to Fresenius SE at December 31, 2008 and 
2007, respectively (  see Note 8 ).

On November 7, 2008, the Company entered into a loan agreement with Fresenius SE whereby 
it advanced Fresenius SE $ 50,000 at 6.45 % interest which is due on April 30, 2009.

d) otHer
The Company was party to a German consolidated trade tax return with Fresenius SE and cer-
tain of its German subsidiaries for the fiscal years 1998 – 2001. For this period Fresenius SE made 
advance tax payments of which $118,100 ( € 77,700 ) including interest is recorded as a liability 
due to Fresenius SE at December 31, 2008. During 2008 the final tax assessment for those years 
was received and on this basis the tax and interest allocation will be finally determined.

In 2007, the company acquired a production line at our Schweinfurt facility from Fresenius SE 
for $ 5,646.

The Chairman of the Company’s Supervisory Board is also the Chairman of the Supervisory 
Board of Fresenius SE. He is also a member of the Supervisory Board of the Company’s General 
Partner. 

The Vice Chairman of the Company’s Supervisory Board is a member of the Supervisory 
Board of Fresenius SE and Vice Chairman of the Supervisory Board of the Company’s General 
Partner. He is also a partner in a law firm which provided services to the Company. The Company 
paid the law firm approximately $ 1,098 and $ 969 in 2008 and 2007, respectively. Five of the 
six members of the Company’s Supervisory Board are also members of the Supervisory Board 
of the Company’s General Partner.
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4. inventories

As of December 31, 2008 and 2007, inventories consisted of the following:

Under the terms of certain unconditional purchase agreements, the Company is obligated to 
purchase approximately $ 2,556,603 of materials, of which $ 358,283 is committed at December 31, 
2008 for 2009. The terms of these agreements run 1 to 10 years. 

Inventories as of December 31, 2008 and 2007 include $ 35,143 and $ 30,999 respectively, of 
Erythropoietin ( “EPO” ), which is supplied by a single source supplier in the United States. In 
October 2006, the Company entered into a five-year exclusive sourcing and supply agreement 
with its EPO supplier. Revenues from EPO accounted for approximately 20 % and 21 % of total 
dialysis care revenue in the North America segment for 2008 and 2007, respectively. Delays, 
stoppages, or interruptions in the supply of EPO could adversely affect the operating results 
of the Company.
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Table 05.5.2 inVentories

$ in thousands 2008 2007

Raw materials and purchased components 145,756 136,013

Work in process 60,960 51,829

Finished goods 385,607 350,478

Health care supplies 114,727 97,914

totaL 707,050 636,234



5. ProPerty, Plant and equiPMent

As of December 31, 2008 and 2007, property, plant and equipment consisted of the following:
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Table 05.5.3 acQUisition anD manUFactUring costs

Table 05.5.4 Depreciation / amortiZation

$ in thousands Balance at 
Jan. 1, 2008

Currency 
change

Changes in 
consolidation

group

Additions Reclassi- 
fications

Disposals Balance at 
Dec. 31, 2008

Land and improvements 39,791 (110) –   1,182 (608) (99) 40,156 

Buildings and improvements 1,348,727  (33,881)  1,370  205,125  25,939  (12,263)  1,535,017 

Machinery and equipment  2,191,418  (95,028)  8,504  316,526  44,019  (113,095) 2,352,344

Machinery, equipment and rental 
equipment under capitalized leases 21,533

 

353 

 

85 

 

2,160 

 

(570)

 

(843)

 

22,718 

Construction in progress  235,144  (7,163)  –    191,012 (129,126)  (51,284)  238,583 

totaL  3,836,613 (135,829)  9,959  716,005  (60,346)  (177,584)  4,188,818 

$ in thousands Balance at 
Jan. 1, 2008

Currency 
change

Changes in 
consolidation

group

Additions Reclassi- 
fications

Disposals Balance at 
Dec. 31, 2008

Land and improvements  –    –    –    –    –    –    –   

Buildings and improvements  566,455  (13,689)  242  120,956  727  (23,918)  650,773 

Machinery and equipment  1,208,321  (53,853)  1,142  243,969  (4,711)  (103,885)  1,290,983 

Machinery, equipment and rental 
equipment under capitalized leases 

 

8,044 

 

 (480)

 

 –   

 

 3,375 

 

 539 

 

 (494)

 

 10,984 

Construction in progress  –    –    –    –    –    –    –   

totaL  1,782,820  (68,022)  1,384  368,300  (3,445)  (128,297)  1,952,740 



Depreciation expense for property, plant and equipment amounted to $ 368,300 and $ 328,595 
for the years ended December 31, 2008 and 2007, respectively.

Included in property, plant and equipment as of December 31, 2008 and 2007 were $ 299,778 
and $ 275,537, respectively, of peritoneal dialysis cycler machines which the Company leases 
to customers with end-stage renal disease on a month-to-month basis and hemodialysis ma-
chines which the Company leases to physicians under operating leases. Accumulated depre-
ciation related to machinery, equipment and rental equipment under capital leases was 
$ 10,984 and $ 8,044 at December 31, 2008 and 2007, respectively.
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Table 05.5.5 net BooK VaLUe

$ in thousands Dec. 31, 2008 Dec. 31, 2007

Land and improvements 40,156  39,791 

Buildings and improvements  884,244  782,272 

Machinery and equipment  1,061,361  983,097 

Machinery, equipment and rental equipment under capitalized leases  11,734  13,489 

Construction in progress  238,583  235,144 

totaL  2,236,078  2,053,793 



6. intangible assets and goodwill

As of December 31, 2008 and 2007, the carrying value and accumulated amortization of 
intangible assets consisted of the following:
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Table 05.5.6 acQUisition costs

$ in thousands Balance at 
Jan. 1, 2008

Currency 
change

Changes in 
consolidation

group

Additions Reclassi- 
fications

Disposals Balance at 
Dec. 31, 2008

amortizable intangible assets        

Non-compete agreements  212,105  (1,451)  7,782  142  –    (333)  218,245 

Technology  100,016  –  –  –    –    –   100,016 

License and
distribution agreements  52,422  (6,963)  –    128,962  –    (1,177)  173,244 

Construction in progress  –    (26)  –    173  49,739  –    49,886 

Other  257,886  (9,272)  7,377  24,295  10,301  (20,115)  270,472 

totaL  622,429  (17,712)  15,159  153,572  60,040  (21,625)  811,863 

non-amortizable
intangible assets        

Tradename  256,850  (372)  –    874  (15,878)  –  241,474 

Management contracts  241,391  (17)  –    –    –    –    241,374 

totaL  498,241  (389)  –    874  (15,878)  –    482,848 

     

totaL intangiBLe assets  1,120,670  (18,101)  15,159  154,446  44,162  (21,625)  1,294,711

     

gooDWiLL 7,691,763  (44,693)  95,818  341  14,997  (1,572)  7,756,654 
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Table 05.5.8 net BooK VaLUe

$ in thousands Dec. 31, 2008 Dec. 31, 2007

amortizable intangible assets   

Non-compete agreements  75,271  82,546 

Technology  88,526  95,144 

License and distribution agreements  131,908  16,613 

Construction in progress  49,886  –   

Other  71,283  52,820 

totaL  416,874  247,123 

non-amortizable intangible assets   

Tradename  210,156  223,350 

Management contracts  219,466  219,483 

totaL  429,622  442,833 

totaL intangiBLe assets  846,496  689,956 

gooDWiLL  7,309,910 7,245,589

Table 05.5.7 Depreciation / amortiZation

$ in thousands Balance at 
Jan. 1, 2008

Currency 
change

Changes in 
consolidation

group

Additions Reclassi- 
fications

Disposals Balance at 
Dec. 31, 2008

amortizable intangible assets                    

Non-compete agreements 129,559 (1,163) – 14,594 – (16) 142,974

Technology 4,872 – – 6,618 – – 11,490

License and
distribution agreements 35,809 (2,298) – 7,825 – – 41,336

Construction in progress – – – – – – –

Other 205,066 (5,158) 9 18,347 2,067 (21,142) 199,189

totaL 375,306 (8,619) 9 47,384 2,067 (21,158) 394,989

non-amortizable
intangible assets        

Tradename 33,500 (42) – – (2,140) – 31,318

Management contracts 21,908 – – – – – 21,908

totaL 55,408 (42) – – (2,140) – 53,226

    

totaL intangiBLe assets 430,714 (8,661) 9 47,384 (73) (21,158) 448,215

    

gooDWiLL 446,174 (1,654) – – 2,224 – 446,744



Amortization on intangible assets amounted to $ 47,384 and $ 34,003 for the years 2008 and 
2007, respectively.

intangible assets: liCense and distribution agreeMents 
In July 2008, Fresenius Medical Care entered into two separate distribution agreements, one 
for the U.S. ( with Galenica Ltd. and Luitpold Pharmaceuticals Inc. ), the “U.S. Agreement”, and 
one for certain countries in Europe and the Middle East ( with Galenica AG and Vifor (    Inter-
national ) AG ), the “International Agreement”, to market and distribute Galenica Ltd’s and 
 Luitpold Pharmaceuticals Inc.’s intravenous iron products, such as Venofer and Ferinject 
for dialysis treatment. In North America, the license agreement among our subsidiary, FUSA 
Manufacturing Inc. ( “FMI” ), Luitpold Pharmaceuticals Inc, American Regent, Inc. and Vifor 
(  International ), Inc. provides FMI with exclusive rights to manufacture and distribute Venofer 
to freestanding ( non-hospital based ) U.S. dialysis facilities. In addition, it grants FMI similar 
rights for Injectafer ( ferric carboxymaltose ), a proposed new intravenous iron medication 
 currently under clinical study in the U.S. The U.S. license agreement has a term of ten years, 
includes FMI extension options, and requires payment by FMI over the ten year term of ap-
proximately $ 2,000,000, which the Company will expense as incurred ( based upon the annual 
estimated units of sale of the licensed product ), subject to certain early termination provi-
sions. In addition to these payments, the Company will pay a total of approximately $ 47,000 
over a four year period for the U.S Agreement of which $ 22,000 was paid in 2008. The Com-
pany recorded a liability for the balance. The cost of the U.S. Agreement and  related trans-
action costs of $ 5,843 will be amortized over their 10-year expected useful life ( based upon 
the annual estimated units of sale of the licensed product ). The Company paid $ 14,566 upon 
signing of the International Agreement in 2008 and could pay up to € 40,000 more upon cer-
tain milestones being met. The International Agreement costs will be amortized over their 
expected 20-year useful life. Milestone payments will be capitalized and  amortized over their 
useful lives at the time the milestone payments are made.
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Table 05.5.9 estimateD amortiZation expenses

$ in thousands 2009 2010 2011 2012 2013

 Estimated Amortization Expenses  46,420    44,479    40,219    37,923    36,747   



goodwill
Changes in the carrying amount of goodwill are mainly a result of acquisitions and the im-
pact of foreign currency translations. During 2008, the Company’s acquisitions consisted primarily 
of clinics in the normal course of operations. During 2007, the Company’s acquisitions consisted 
primarily of RSI and clinics in the normal course of operations (  see Note 2 ). The segment detail 
is as follows:
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Table 05.5.10 gooDWiLL

$ in thousands North America International Corporate Total

BaLance as oF JanUarY 1, 2007 6,437,995 454,166 – 6,892,161

Goodwill acquired 52,674 59,491 159,385 271,550

Reclassifications 17,952 8,195 – 26,147

Foreign currency translation adjustment (146) 55,877 – 55,731

BaLance as oF DecemBer 31, 2007 6,508,475 577,729 159,385 7,245,589

Goodwill acquired 64,809 30,577 432 95,818

Reclassifications (1,231) 12,773 – 11,542

Foreign currency translation adjustment (642) (42,397) – (43,039)

BaLance as oF DecemBer 31, 2008 6,571,411 578,682 159,817 7,309,910



7. aCCrued exPenses and otHer Current liabilities

As at December 31, 2008 and 2007 accrued expenses and other current liabilities consisted of 
the following:

In 2001, the Company recorded a $ 258,159 special charge to address legal matters relating to 
transactions pursuant to the Agreement and Plan of Reorganization dated as of February 4, 
1996 by and between W.R. Grace & Co. and Fresenius SE ( the “Merger” ), estimated liabilities 
and legal expenses arising in connection with the W.R. Grace & Co. Chapter 11 proceedings 
( the “Grace Chapter 11 Proceedings” ) and the cost of resolving pending litigation and other 
disputes with certain commercial insurers. During the second quarter of 2003, the court su-
pervising the Grace Chapter 11 Proceedings approved a definitive settlement agreement entered 
into among the Company, the committees representing the asbestos creditors and W.R. 
Grace & Co. Under the settlement agreement, the Company will pay $ 115,000, without interest, 
upon plan confirmation (  see Note 18 ). With the exception of the proposed $ 115,000 payment under 
the Settlement Agreement, all other matters included in the special charge have been resolved. 

The other item in the table above includes accruals for interest, withholding tax, value 
added tax, legal and compliance costs, physician compensation, commissions, short-term 
portion of pension liabilities, bonuses and rebates, and accrued rents.
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Table 05.5.11 accrUeD expenses anD other cUrrent LiaBiLities

$ in thousands 2008 2007

Accrued salaries and wages 301,923 331,931

Unapplied cash and receivable credits 205,187 173,424

Accrued insurance 125,713 146,377

Special charge for legal matters 115,000 115,000

Other 540,610 585,281

totaL 1,288,433 1,352,013



8.  sHort-terM borrowings, otHer FinanCial liabilities  
and sHort-terM borrowings FroM related Parties

As of December 31, 2008 and 2007, short-term borrowings, other financial liabilities and 
short-term borrowings from related parties consisted of the following:

sHort-terM borrowings and otHer FinanCial liabilities
lines oF Credit. Short-term borrowings of $ 121,476 and $ 71,908 at December 31, 2008 
and 2007, respectively, represent amounts borrowed by the Company and certain of its sub-
sidiaries under lines of credit with commercial banks. The average interest rates on these 
borrowings at December 31, 2008 and 2007 were 5.30 % and 4.50 %, respectively. 

Excluding amounts available under the 2006 Senior Credit Agreement (  see Note 9 ), at 
December 31, 2008, the Company had $ 226,221 available under such commercial bank agree-
ments. In some instances, lines of credit are secured by assets of the Company’s subsidiary 
that is party to the agreement or may require the Company’s guarantee. In certain circum-
stances, the subsidiary may be required to meet certain covenants.

aCCounts reCeivable FaCility. The Company has an asset securitization facility ( the 
“A / R Facility” ) which is typically renewed in October of each year and was most recently 
renewed in October 2008. Under the A / R Facility, certain receivables are sold to NMC Funding 
Corporation ( “NMC Funding” ), a wholly-owned subsidiary. NMC Funding then assigns per-
centage ownership interests in the accounts receivable to certain bank investors. Under the 
terms of the A / R Facility, NMC Funding retains the right to recall all transferred interests in 
the accounts receivable assigned to the banks under the facility. As the Company has the 
right at any time to recall the then outstanding interests, the receivables remain on the  
Consolidated Balance Sheet and the proceeds from the transfer of percentage ownership  
interests are recorded as short-term borrowings.
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Table 05.5.12 short-term BorroWings

$ in thousands 2008 2007

Borrowings under lines of credit 121,476  71,908  

Accounts receivable facility 539,000  85,000  

Other financial liabilities 22,679  60,589  

short-term BorroWings anD other FinanciaL LiaBiLities 683,155 217,497 

Short-term borrowings from related parties 1,330 2,287 

short-term BorroWings, other FinanciaL LiaBiLities anD 
short-term BorroWings From reLateD parties 684,485 219,784 



At December 31, 2008 there are outstanding short-term borrowings under the A / R Facility of 
$ 539,000. NMC Funding pays interest to the bank investors, calculated based on the commer-
cial paper rates for the particular tranches selected. The average interest rate at December 
31, 2008 was 3.89 %. Annual refinancing fees, which include legal costs and bank fees ( if any ), 
are amortized over the term of the facility.

otHer FinanCial liabilities. At December 31, 2008, the Company also had $ 22,679 
of other financial liabilities which was related to the Venofer transaction in the year 2008 
(  see Note 6 ). At December 31, 2007, the Company also had $ 60,589 of other financial liabilities 
of which $ 56,427 was related to the 2007 RSI acquisition and was paid in November 2008.

sHort-terM borrowings FroM related Parties 
From time to time during each of the years presented, the Company received advances 
under the existing loan agreements with Fresenius SE for those years. During the year ended 
December 31, 2008, the Company received advances ranging from € 13,200 to € 153,400 with 
interest rates ranging from 4.02 % to 5.11 %. At December 31, 2008 and 2007, there were no 
advances outstanding with Fresenius SE. On December 31, 2008, the Company had advances 
outstanding with a Fresenius SE subsid iary in the amount of $ 1,330 with an interest rate of 
7.25 %. On December 31, 2007, the  Company had advances outstanding with a Fresenius SE 
subsidiary in the amount of $ 2,287 ( € 1,554 ) with an interest rate of 4.1 % which was repaid in 
2008. Annual interest expense on the borrowings during the years presented was $ 81 and 
$ 506 for the years 2008 and 2007, respectively. 

9. long-terM debt and CaPital lease obligations

At December 31, 2008 and 2007, long-term debt and capital lease obligations consisted of 
the following:
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Table 05.5.13 Long-term DeBt anD capitaL Lease oBLigations

$ in thousands 2008 2007

2006 Senior Credit Agreement 3,366,079 3,166,114

Senior Notes 492,456 491,569

Euro Notes 278,340 294,420

EIB agreements 174,059 48,806

Capital lease obligations 13,394 14,027

Other 88,165 73,893

 4,412,493 4,088,829

Less current maturities (455,114) (84,816)

totaL 3,957,379 4,004,013



senior debt
The Company’s senior debt consists mainly of borrowings related to its 2006 Senior Credit 
Agreement, its Senior Notes, its Euro Notes and borrowings under its European Investment 
Bank Agreements as follows: 

2006 senior Credit agreeMent
The Company entered into a $ 4,600,000 syndicated credit agreement ( the “2006 Senior Cre-
dit Agreement” ) with Bank of America, N.A. ( “BofA” ); Deutsche Bank AG New York Branch; 
The Bank of Nova Scotia; Credit Suisse, Cayman Islands Branch; JPMorgan Chase Bank, Nati-
onal Association; and certain other lenders ( collectively, the “Lenders” ) on March 31, 2006 
which replaced its prior credit agreement. 

The 2006 Senior Credit Agreement consists of:
 

  a 5-year $ 1,000,000 revolving credit facility ( of which up to $ 250,000 is available for letters 
of credit, up to $ 300,000 is available for borrowings in certain non-U.S. currencies, up to 
$ 150,000 is available as “swing line” loans in U.S. dollars, up to $ 250,000 is available as a 
competitive loan facility and up to $ 50,000 is available as “swing line” loans in certain 
non-U.S. currencies, the total of which cannot exceed $ 1,000,000 ) which will be due and 
payable on March 31, 2011.

  a 5-year term loan facility ( “Term Loan A” ) of $ 1,850,000, also scheduled to mature on 
March 31, 2011. The 2006 Senior Credit Agreement requires 19 quarterly payments on 
Term Loan A of $ 30,000 each that permanently reduce the term loan facility which began 
June 30, 2006 and continue through December 31, 2010. The remaining amount outstan-
ding is due on March 31, 2011. As a result of the voluntary repayment made in July 2007 
from the proceeds of the issuance of senior notes ( see “Senior Notes” ) which reduced the 
principal balance outstanding, the quarterly payments were reduced to $ 29,430 beginning 
with the payment for September 30, 2008.

  a 7-year term loan facility ( “Term Loan B” ) of $ 1,750,000 scheduled to mature on March 31, 
2013. The terms of the 2006 Senior Credit Agreement require 28 quarterly payments on 
Term Loan B that permanently reduce the term loan facility. The repayment began June 
30, 2006. The first 24 quarterly payments are $ 4,375 and payments 25 through 28 are 
$ 411,250 with the final payment of the remaining balance due on March 31, 2013, subject 
to an early repayment requirement on March 1, 2011 if the Trust Preferred Securities due 
June 15, 2011 are not repaid or refinanced or their maturity is not extended prior to that 
date. As a result of the voluntary repayment made in July 2007 from the proceeds of the 
issuance of senior notes ( see “Senior Notes” ) the balance of the remaining payments of 
$ 4,375 were reduced to $ 4,036 beginning with the September 30, 2008 payment, and 
payments 25 through 28 were reduced to $ 379,396.

Interest on these facilities will be, at the Company’s option, depending on the interest periods 
chosen, at a rate equal to either ( i ) LIBOR plus an applicable margin or ( ii ) the higher of ( a ) 
BofA’s prime rate or ( b ) the Federal Funds rate plus 0.5 %, plus an applicable margin. 

The applicable margin is variable and depends on the Company’s Consolidated Leverage 
Ratio which is a ratio of its Consolidated Funded Debt less up to $ 30,000 cash and cash equi-
valents to Consolidated EBITDA ( as these terms are defined in the 2006 Senior Credit Agreement ).
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In addition to scheduled principal payments, indebtedness outstanding under the 2006 Senior 
Credit Agreement will be reduced by mandatory prepayments utilizing portions of the net 
cash proceeds from certain sales of assets, securitization transactions other than the Company’s 
existing A / R Facility, the issuance of subordinated debt other than certain intercompany 
transactions, certain issuances of equity and excess cash flow.

Obligations under the 2006 Senior Credit Agreement are secured by pledges of capital stock 
of certain material subsidiaries in favor of the lenders. The 2006 Senior Credit Agreement 
contains affirmative and negative covenants with respect to the Company and its subsidiaries 
and other payment restrictions. Certain of the covenants limit indebtedness of the Company 
and investments by the Company, and require the Company to maintain certain financial  
ratios defined in the agreement. Additionally, the 2006 Senior Credit Agreement provides for 
a limitation on dividends and other restricted payments which is $ 280,000 for dividends in 
2009, and increases in subsequent years. The Company paid dividends of $ 252,395 in May of 
2008 which was in compliance with the restrictions set forth in the 2006 Senior Credit Agree-
ment. In default, the outstanding balance under the 2006 Senior Credit Agreement becomes 
immediately due and payable at the option of the Lenders. As of December 31, 2008, the 
Company is in compliance with all covenants under the 2006 Senior Credit Agreement.

The following table shows the available and outstanding amounts under the 2006 Senior 
Credit Agreement at December 31, 2008 and 2007, respectively:
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Table 05.5.14 aVaiLaBLe anD oUtstanDing creDits

$ in thousands, December 31 2008 2007

maximum amount available   

Revolving credit 1,000,000 1,000,000

Term Loan A 1,491,139 1,550,000

Term Loan B 1,570,053 1,578,125

totaL 4,061,192 4,128,125

Balance outstanding   

Revolving credit 304,887 37,989

Term Loan A 1,491,139 1,550,000

Term Loan B 1,570,053 1,578,125

totaL 3,366,079 3,166,114



In addition, at December 31, 2008, $ 111,994 and at December 31, 2007, $ 87,140 were utilized 
as letters of credit which are not included as part of the balances outstanding at those dates.

In June 2007, the 2006 Senior Credit Agreement was amended in order to enable the Company 
to issue $ 500,000 in Senior Notes ( see “Senior Notes” below ). Furthermore, on January 31, 2008, it was 
amended to increase certain types of permitted borrowings and to remove all limitations on 
capital expenditures.

In July 2007, the Company voluntarily repaid portions of the term loans outstanding utilizing 
a portion of the proceeds from the issuance of senior notes ( see “Senior Notes” below ). Under the 
terms of the 2006 Senior Credit Agreement, advance payments on the term loans are applied 
first against the next four quarterly payments due with any amounts in excess of the four 
quarterly payments applied on a pro-rata basis against any remaining payments. As a result 
of the advance payments on the Term Loans, no payments were made or were due for either 
Term Loan A or B until the third quarter of 2008 at which time quarterly payments were resumed.

senior notes
In July 2007, FMC Finance III S.A. ( “Finance III” ), a wholly-owned subsidiary of the Company, 
issued $ 500,000 aggregate principal amount of 6 7/8 % senior notes due 2017 ( the “Senior 
Notes” ) at a discount resulting in an effective interest rate of 7 1/8 %. The Senior Notes are 
guaranteed on a senior basis jointly and severally by the Company and by its subsidiaries 
Fresenius Medical Care Holdings, Inc. ( “FMCH” ) and Fresenius Medical Care Deutschland 
GmbH ( “D-GmbH” ). Finance III may redeem the Senior Notes at any time at 100 % of principal 
plus accrued interest and a premium calculated pursuant to the terms of the indenture. The 
holders have a right to request that Finance III repurchase the Senior Notes at 101 % of prin-
cipal plus accrued interest upon the occurrence of a change of control followed by a decline 
in the rating of the Senior Notes. The proceeds, net of discounts, investment bank fees and 
other offering related expenses, were $ 484,024, of which $ 150,000 was used to reduce Term 
Loan A and $ 150,000 to reduce Term Loan B under the Company’s 2006 Senior Credit Agree-
ment ( see 2006 Senior Credit Agreement above ). The remaining $ 184,024 was applied to the 
then outstanding balance under its short-term A / R Facility. The discount is being amortized 
over the life of the Senior Notes. 

euro notes
In July 2005, FMC Finance IV Luxembourg issued euro denominated notes ( “Euro Notes” ) 
( Schuldscheindarlehen ) totaling $ 278,340 ( € 200,000 ) with a € 126,000 tranche at a fixed in-
terest rate of 4.57 % and a € 74,000 tranche with a floating rate at EURIBOR plus applicable 
margin resulting in an interest rate of 6.87 % at December 31, 2008. The Euro Notes, guaranteed 
by the Company, mature on July 27, 2009 and are included in the short term portion of long-
term debt in our balance sheet at December 31, 2008.
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euroPean investMent banK agreeMents
The Company entered into various credit agreements with the European Investment Bank 
( “EIB” ) in 2005 and 2006 totaling € 221,000. The EIB is a not-for-profit long-term lending insti-
tution of the European Union and lends funds at favorable rates for the purpose of capital 
investment and R & D projects, normally for up to half of the funds required for such projects. 

The Company uses the funds to refinance certain R & D projects, to make investments in ex-
pansion and optimization of existing production facilities in Germany, and for financing and 
refinancing of certain clinic refurbishing and improvement projects. Currently all agreements 
with the EIB have variable interest rates that change quarterly, with FMC-AG & Co. KGaA having 
options to convert the variable rates into fixed rates. All advances under all agreements can 
be denominated in certain foreign currencies including U.S. dollars. 

The Company has three credit facilities available at December 31, 2008 under these agree-
ments as follows:
 

At December 31, 2008, the Company had no borrowings outstanding under the revolving 
credit facility, $ 48,806 under the Loan 2005 facility and $ 125,253 under the Loan 2006 facility 
which was drawn down during 2008. The Company’s U.S. dollar borrowings under the Loan 
2005 agreement had an interest rate of 2.03 % and the Euro borrowings under the Loan 2006 
agreement had an interest rate of 4.77 % at December 31, 2008.

Borrowings under these agreements are secured by bank guarantees, which are in place for 
Loan 2005 and Loan 2006 and have customary covenants. Borrowings under the Revolving 
Credit facility are subject to obtaining a bank guarantee at the time of the borrowings.
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Table 05.5.15 aVaiLaBLe anD oUtstanDing creDits

December 31 2008 2007

maximum amount available € in thousands   

Revolving credit 90,000 90,000

Loan 2005 41,000 41,000

Loan 2006 90,000 90,000

totaL 221,000 221,000

Balance outstanding $ in thousands   

Revolving credit – –

Loan 2005 48,806 48,806

Loan 2006 125,253 –

totaL 174,059 48,806



annual PayMents
Aggregate annual payments applicable to the 2006 Senior Credit Agreement, Senior Notes, 
Euro Notes, EIB agreements, capital leases and other borrowings ( excluding the Company’s 
trust preferred securities, see Note 11) for the five years subsequent to December 31, 2008 are:

10. eMPloyee beneFit Plans

general
FMC-AG & Co. KGaA recognizes pension costs and related pension liabilities for current and 
future  benefits to qualified current and former employees of the Company. The Company’s 
pension plans are structured differently according to the legal, economic and fiscal circum-
stances in each country. The Company currently has two types of plans, defined benefit and 
defined contribution plans. In general plan benefits in defined benefit plans are based on all 
or a portion of the employees’ years of services and final salary. Plan benefits in defined con-
tribution plans are determined by the amount of contribution by the employee and the em-
ployer, both of which may be limited by legislation, and the returns earned on the invest-
ment of those contributions. 

Upon retirement under defined benefit plans, the Company is required to pay defined bene-
fits to former employees when the defined benefits become due. Defined benefit plans may 
be funded or unfunded. The Company has two major defined benefit plans, one funded 
plan in North America and an unfunded plan in Germany.

Actuarial assumptions generally determine benefit obligations under defined benefit plans. 
The actuarial calculations require the use of estimates. The main factors used in the actuarial 
calculations affecting the level of the benefit obligations are: assumptions on life expectancy, 
the discount rate, salary and pension level trends. Under the Company’s funded plans, assets 
are set aside to meet future payment obligations. An estimated return on the plan assets is 
recognized as income in the respective period. Actuarial gains and losses are generated 
when there are variations in the actuarial assumptions and differences between the actual 
and the estimated return on plan assets for that year. The Company’s pension liability is im-
pacted by these actuarial gains or losses.

In the case of the Company’s funded plan, the defined benefit obligation is offset against 
the fair value of plan assets. A pension liability is recognized in the balance sheet if the de-
fined benefit obligation exceeds the fair value of plan assets. A pension asset is recognized 
( and reported under other assets in the balance sheet ) if the fair value of plan assets ex-
ceeds the defined benefit obligation and if the Company has a right of reimbursement 
against the fund or a right to reduce future payments to the fund. 
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Table 05.5.16 annUaL paYments

$ in thousands 2009 2010 2011 2012 2013 Thereafter Total

Annual Payments 455,114 157,037 1,504,105 1,152,256 519,380 632,145 4,420,037



Under defined contribution plans, the Company pays defined contributions during the 
employee’s service life which satisfies all obligations of the Company to the employee. The 
Company has a defined contribution plan in North America.

deFined beneFit Pension Plans
During the first quarter of 2002, FMCH, the Company’s North America subsidiary, curtailed its 
defined benefit and supplemental executive retirement plans. Under the curtailment amend-
ment for substantially all employees eligible to participate in the plan, benefits have been 
frozen as of the curtailment date and no additional defined benefits for future services will 
be earned. The Company has retained all employee benefit obligations as of the curtailment 
date. Each year FMCH contributes at least the minimum amount required by the Employee 
Retirement Income Security Act of 1974, as amended. There was no minimum funding requi-
rement for FMCH for the defined benefit plan in 2008. FMCH voluntarily contributed $ 684 
during 2008. Expected funding for 2009 is $ 827.

The benefit obligation for all defined benefit plans at December 31, 2008, is $ 353,961 ( 2007: 
$ 331,649 ) which consists of the benefit obligation of $ 245,070 ( 2007: $ 218,009 ) for the North 
America funded plan and the benefit obligation of $ 108,891 ( 2007: $ 113,640 ) for the German 
unfunded plan. The benefit obligation includes $ 245,070 ( 2007: $218,009 ) which is funded by 
plan assets and $ 108,891 ( 2007: $ 113,640 ) which is unfunded. 

The following table shows the changes in benefit obligations, the changes in plan assets, 
and the funded status of the pension plans. Benefits paid as shown in the changes in benefit 
obligations represent payments made from both the funded and unfunded plans while the 
benefits paid as shown in the changes in plan assets include only benefit payments from the 
Company’s funded benefit plan.
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The Company had a pension liability of $ 139,345 at December 31, 2008. The pension liability 
consists of a current portion of $ 2,590 ( 2007: $ 2,288 ) which is recognized as a current liability 
in the line item “accrued expenses and other current liabilities” in the balance sheet. The 
non-current portion of $ 136,755 ( 2007: $ 111,352 ) is recorded as non-current pension liability 
in the balance sheet. The net amount recognized at December 31, 2007, consisted of Balance 
Sheet items of a pension liability of $ 113,640 and prepaid pension costs of $ 10,572. The prepaid 
pension costs related to the North America plan and were recorded within Other Assets in 
the balance sheet. Approximately 85 % of the beneficiaries are located in North America with 
the majority of the remaining 15 % located in Germany.

The accumulated benefit obligation for all defined benefit pension plans was $ 334,951 and 
$ 312,459 at December 31, 2008 and 2007, respectively. The accumulated benefit obligation for 
all defined benefit pension plans with an obligation in excess of plan assets was $ 334,951 
and $ 96,659 at December 31, 2008 and 2007, respectively; the related plan assets had a fair 
value of $ 214,616 at December 31, 2008.

The pre-tax changes in the following table reflect actuarial losses ( gains ) in other comprehen-
sive income relating to pension liabilities. As of December 31, 2008, there are no cumulative 
effects of prior service costs included in other comprehensive income.
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Table 05.5.17 FUnDeD statUs oF empLoYee BeneFit pLans

$ in thousands 2008 2007

change in benefit obligation   

Benefit obligation at beginning of year 331,649 334,375

Foreign currency translation (6,288) 12,193

Service cost 8,357 8,835

Interest cost 20,393 18,506

Transfer of plan participants 2,228 670

Actuarial ( gain ) loss 4,472 (36,637)

Benefits paid (6,850) (6,293)

BeneFit oBLigation at enD oF Year 353,961 331,649

change of plan assets   

Fair value of plan assets at beginning of year 228,581 220,367

Actual return on plan assets (9,092) 12,276

Employer contributions 684 1,173

Benefits paid (5,557) (5,235)

Fair VaLUe oF pLan assets at enD oF Year 214,616 228,581

FUnDeD statUs at Year enD 139,345 103,068



The actuarial loss expected to be amortized from other comprehensive income into net periodic 
pension cost over the next year is $ 6,412.

The discount rates for all plans are based upon yields of portfolios of equity and highly rated 
debt instruments with maturities that mirror the plan’s benefit obligation. The Company’s 
discount rate is the weighted average of these plans based upon their benefit obligations at 
December 31, 2008. The following weighted-average assumptions were utilized in determi-
ning benefit obligations as of December 31: 

The defined benefit pension plans’ net periodic benefit costs are comprised of the following 
components for each of the years ended December 31:
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Table 05.5.18 other comprehensiVe income ( Loss ) reLateD to pension LiaBiLities

$ in thousands Actuarial losses 
( gains )

aDJUstments reLateD to pensions at JanUarY 1, 2007 84,104

Additions (32,551)

Releases (5,163)

Foreign currency translation adjustment 1,985

aDJUstments reLateD to pensions at DecemBer 31, 2007 48,375

Additions 30,494

Releases (1,944)

Foreign currency translation adjustment 1

aDJUstments reLateD to pensions at DecemBer 31, 2008 76,926

Table 05.5.19 WeighteD aVerage assUmptions For BeneFit oBLigations

2008 2007

Discount rate 6.15 % 6.16 %

Rate of compensation increase 4.19 % 4.16 %

Table 05.5.20 components oF net perioDic BeneFit costs

$ in thousands 2008 2007

Service cost 8,357 8,835

Interest cost 20,393 18,506

Expected return on plan assets (16,931) (16,362)

Amortization of unrealized losses 1,944 5,163

net perioDic BeneFit costs 13,763 16,142



The following weighted-average assumptions were used in determining net periodic benefit 
cost for the year ended December 31:

Expected benefit payments for the next five years and in the aggregate for the five years there-
after are as follows:

Plan investMent PoliCy and strategy
For the North America funded plan, the Company periodically reviews the assumption for 
long-term expected return on pension plan assets. As part of the assumptions review, a 
range of reasonable expected investment returns for the pension plan as a whole was deter-
mined based on an analysis of expected future returns for each asset class weighted by the 
allocation of the assets. The range of returns developed relies both on forecasts, which in-
clude the actuarial firm’s expected long-term rates of return for each significant asset class 
or economic indicator, and on broad-market historical benchmarks for expected return, cor-
relation, and volatility for each asset class. As a result, the Company’s expected rate of return 
on pension plan assets was 7.5 % for 2008.

The investment policy, utilizing a revised target investment allocation of 31 % equity and 69 % 
long-term U.S. bonds, considers that there will be a time horizon for invested funds of more 
than 5 years. The total portfolio will be measured against a policy index that reflects the 
asset class benchmarks and the target asset allocation. The Plan policy does not allow in-
vestments in securities of the Company or other related party securities. The performance 
benchmarks for the separate asset classes include: S & P 500 Index, Russell 2000 Growth Index, 
MSCI EAFE Index, Barclays Capital Long Term Government Credit Index and Barclays Capital US 
Strips 20+ Year Index. 
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Table 05.5.21 WeighteD aVerage assUmptions For net perioDic BeneFit costs

2008 2007

Discount rate 6.16 % 5.52 %

Expected return of plan assets 7.50 % 7.50 %

Rate of compensation increase 4.16 % 4.18 %

Table 05.5.22 expecteD BeneFit paYments

$ in thousands 2009 2010 2011 2012 2013 2014  
through 

2018

Expected benefit payments 9,138 9,994 10,763 12,366 13,172 89,250



The following schedule describes FMCH’s allocation for its plans:

deFined Contribution Plans
Most FMCH employees are eligible to join a 401( k ) savings plan. Employees can deposit up to 
75 % of their pay up to a maximum of $ 15.5 if under 50 years old ( $ 20.5 if 50 or over ) under 
this savings plan. The Company will match 50 % of the employee deposit up to a maximum 
Company contribution of 3 % of the employee’s pay. The Company’s total expense under 
this defined contribution plan for the years ended December 31, 2008 and 2007 was $ 26,096 
and $ 23,534, respectively.

11. Mandatorily redeeMable trust PreFerred seCurities

The Company issued Trust Preferred Securities through Fresenius Medical Care Capital Trusts, 
statutory trusts organized under the laws of the State of Delaware. FMC-AG & Co. KGaA 
owns all of the common securities of these trusts. The sole asset of each trust is a senior 
subordinated note of FMC-AG & Co. KGaA or a wholly-owned subsidiary of FMC-AG & Co. 
KGaA. FMC-AG & Co. KGaA, D-GmbH and FMCH have guaranteed payment and performance 
of the senior subordinated notes to the respective Fresenius Medical Care Capital Trusts. The 
Trust Preferred Securities are guaranteed by FMC-AG & Co. KGaA through a series of underta-
kings by the Company, FMCH and D-GmbH.
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Table 05.5.23 categories oF pLan assets

Allocation 2008 Allocation 2007 Target allocation

Equity securities 33 % 32 % 31 %

Debt securities 67 % 68 % 69 %

totaL 100 % 100 % 100 %



The Trust Preferred Securities entitle the holders to distributions at a fixed annual rate of the 
stated amount and are mandatorily redeemable after 10 years. Earlier redemption at the op-
tion of the holders may also occur upon a change of control followed by a rating decline or de-
fined events of default including a failure to pay interest. Upon liquidation of the trusts, the 
holders of Trust Preferred Securities are entitled to a distribution equal to the stated amount. 
The Trust Preferred Securities do not hold voting rights in the trust except under limited  
circumstances. 

The indentures governing the notes held by the Fresenius Medical Care Capital Trusts contain 
affirmative and negative covenants with respect to the Company and its subsidiaries and 
other payment restrictions. Some of the covenants limit the Company’s indebtedness and its 
investments, and require the Company to maintain certain ratios defined in the indentures. 
As of December 31, 2008, the Company is in compliance with all financial covenants under 
all Trust Preferred Securities agreements.
 
The Trust Preferred Securities outstanding as of December 31, 2008 and 2007 are as follows:

The Company redeemed the securities issued by Trust II and Trust III which were due and paid 
on February 1, 2008, primarily with funds obtained under its existing credit facilities.
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Table 05.5.24 trUst preFerreD secUrities

in thousands, 
stated amounts in $

Year  
issued

Stated 
amount

Interest rate Mandatory 
redemption date

2008 2007

Fresenius Medical Care Capital Trust II 1998 $ 450,000 7 7/8 % Feb. 1, 2008 – 443,985

Fresenius Medical Care Capital Trust III 1998 DM 300.000 7 3/8 % Feb. 1, 2008 – 225,802

Fresenius Medical Care Capital Trust IV 2001 $ 225,000 7 7/8 % Jun. 15, 2011 224,068 223,684

Fresenius Medical Care Capital Trust V 2001 € 300.000 7 3/8 % Jun. 15, 2011 416,628 440,311

totaL     640,696 1,333,782



12. Minority interests

The Company has obligations to purchase options held by minority shareholders in certain of 
its subsidiaries. These obligations result from put options and are exercisable by the minority 
owners. If these put options were exercised, the Company would be required to purchase the 
minority owners’ interest for cash equal to the then fair value. As of December 31, 2008 the 
Company’s potential obligations under these put options are $ 112,000 of which $ 53,000 were 
exercisable and another $ 15,000 is exercisable within one year. In the last two fiscal years en-
ding December 31, 2008, one put has been exercised for a total consideration of $ 7,000.

13. sHareHolders' equity 

CaPital stoCK
The General Partner has no equity interest in the Company and, therefore, does not participate 
in either the assets or the profits and losses of the Company. However, the General Partner is 
compensated for all outlays in connection with conducting the Company’s business, including 
the remuneration of members of the management board and the supervisory board (  see Note 3 ).

The general meeting of a partnership limited by shares may approve Authorized Capital ( ge-
nehmigtes Kapital ). The resolution creating Authorized Capital requires the affirmative vote 
of a majority of three quarters of the capital represented at the vote and may authorize the 
management board to issue shares up to a stated amount for a period of up to five years. 
The nominal value of the Authorized Capital may not exceed half of the capital stock at the 
time of the authorization. 

In addition, the general meeting of a partnership limited by shares may create Conditional 
Capital ( bedingtes Kapital ) for the purpose of issuing ( i ) shares to holders of convertible 
bonds or other securities which grant a right to shares, ( ii ) shares as the consideration in a 
merger with another company, or ( iii ) shares offered to management or employees. In each 
case, the authorizing resolution requires the affirmative vote of a majority of three quarters 
of the capital represented at the vote. The nominal value of the Conditional Capital may not 
exceed half or, in the case of Conditional Capital created for the purpose of issuing shares to 
management and employees, 10 % of the company’s capital at the time of the resolution. 

All resolutions increasing the capital of a partnership limited by shares also require the consent 
of the General Partner for their effectiveness. 

autHorized CaPital
By resolution of the Extraordinary General Meeting ( “EGM” ) of shareholders on August 30, 
2005, Management AG was authorized, with the approval of the supervisory board, to incre-
ase, on one or more occasions, the Company’s share capital until August 29, 2010 by a maxi-
mum amount of € 35,000 through issue of new ordinary shares against cash contributions, 
Authorized Capital I. The General Partner is entitled, subject to the approval of the supervisory 
board, to decide on the exclusion of statutory pre-emption rights of the shareholders. However, 
such an exclusion of pre-emption rights will be permissible for fractional amounts. Additionally, 
the newly issued shares may be taken up by certain credit institutions determined by the  
General Partner if such credit institutions are obliged to offer the shares to the shareholders 
( indirect pre-emption rights ).
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In addition, by resolution of the EGM of shareholders on August 30, 2005, the General Partner 
was authorized, with the approval of the supervisory board, to increase, on one or more  
occasions, the share capital of the Company until August 29, 2010 by a maximum amount of 
€ 25,000 through the issue of new ordinary shares against cash contributions or contributions in 
kind, Authorized Capital II. The General Partner is entitled, subject to the approval of the su-
pervisory board, to decide on an exclusion of statutory pre-emption rights of the shareholders. 
However, such exclusion of pre-emption rights will be permissible only if ( i ) in case of a capital 
increase against cash contributions, the nominal value of the issued shares does not exceed 
10 % of the nominal share value of the Company’s share capital and the issue price for the 
new shares is at the time of the determination by the General Partner not significantly lower 
than the stock price in Germany of the existing listed shares of the same type and with the 
same rights or, ( ii ) in case of a capital increase against contributions in kind, the purpose of 
such increase is to acquire an enterprise, parts of an enterprise or an interest in an enterprise.  

The Company’s Authorized Capital I and Authorized Capital II became effective upon registration 
with the commercial register of the local court in Hof an der Saale on February 10, 2006. 

Conditional CaPital
By resolution of the Company’s Annual General Meeting of shareholders ( “AGM” ) on May 9, 
2006, as amended by the AGM on May 15, 2007, resolving a three-for-one share split, the 
Company’s share capital was conditionally increased by up to € 15,000 corresponding to 15 
million ordinary shares with no par value and a nominal value of € 1.00. This Conditional Capital 
increase can only be effected by the exercise of stock options under the Company’s Stock 
Option Plan 2006 with each stock option awarded exercisable for one ordinary share (  see Note 15 ). 
The Company has the right to deliver ordinary shares that it owns or purchases in the market 
in place of increasing capital by issuing new shares. 

Through the Company’s other employee participation programs, the Company has issued 
convertible bonds and stock option/subscription rights ( Bezugsrechte ) to employees and the 
members of the Management Board of the General Partner and employees and members of 
management of affiliated companies that entitle these persons to receive preference shares 
or, following the conversion offer in 2005, ordinary shares. At December 31, 2008, 241,776 
convertible bonds or options for preference shares remained outstanding with a remaining 
average term of 3.57 years and 11,279,843 convertible bonds or options for ordinary shares 
remained outstanding with a remaining average term of 5.33 years under these programs. 
For the year ending December 31, 2008, 32,453 options for preference shares and 1,145,453 
options for ordinary shares had been exercised under these employee participation plans 
and $ 36,755 ( € 24,886 ) remitted to the Company.
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As the result of the Company’s three-for-one stock split for both preference and ordinary 
shares on June 15, 2007, and with the approval of the shareholders as the AGM on May 15, 
2007, the Company’s Conditional Capital was increased by € 4,454 ( $ 6,557 ). Conditional Capital 
available for all programs at December 31, 2008 is € 28,051 ( $ 39,038 ) which includes € 15,000 
( $ 20,876 ) for the 2006 Plan and € 13,051 ( $ 18,162 ) for all other plans.

dividends
Under German law, the amount of dividends available for distribution to shareholders is 
based upon the unconsolidated retained earnings of Fresenius Medical Care AG & Co. KGaA 
as reported in its balance sheet determined in accordance with the German Commercial 
Code ( Handelsgesetzbuch ). 

If no dividends on the Company’s preference shares are declared for two consecutive years 
after the year for which the preference shares are entitled to dividends, then the holders of 
such preference shares would be entitled to the same voting rights as holders of ordinary 
shares until all arrearages are paid. In addition, the payment of dividends by FMC-AG & Co. 
KGaA is subject to limitations under the 2006 Senior Credit Agreement (  see Note 9 ).

Cash dividends of $ 252,395 for 2007 in the amount of € 0.56 per preference share and € 0.54 
per ordinary share were paid on May 21, 2008.

Cash dividends of $ 188,407 for 2006 in the amount of € 0.49 per preference share and € 0.47 
per ordinary share were paid on May 16, 2007.
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14. earnings Per sHare

The following table is a reconciliation of the numerators and denominators of the basic and 
diluted earnings per share computations and shows the basic and fully diluted income per 
ordinary and preference share for the years ending December 31:

15. stoCK oPtions

In connection with its stock option program, the Company incurred compensation expense 
of $ 31,879 and $ 24,208 for the years ending December 31, 2008 and 2007, respectively. There 
were no capitalized compensation costs in any of the two years presented. The Company 
also recorded a related deferred income tax of $ 9,158 and $ 6,880 for the years ending 
December 31, 2008 and 2007, respectively. 

stoCK oPtions and otHer sHare-based Plans
At December 31, 2008, the Company has awards outstanding under various stock-based 
compensation plans.
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Table 05.5.25 reconciLiation oF Basic anD DiLUteD earnings per share

$ in thousands, except per share data 2008 2007

numerators   

Net income 817,607 717,130

Less dividend preference on preference shares 112 103

income aVaiLaBLe to aLL cLass oF shares 817,495 717,027

Denominators   

Weighted average number of   

Ordinary shares outstanding 293,233,477 291,929,141

Preference shares outstanding 3,795,248 3,739,470

Total weighted average shares outstanding 297,028,725 295,668,611

Potentially dilutive Ordinary shares  497,714 1,079,683

Potentially dilutive Preference shares  97,929 127,324

Total weighted average ordinary shares outstanding assuming dilution 293,731,191 293,008,824

Total weighted average preference shares outstanding assuming dilution 3,893,177 3,866,794

Basic income per ordinary share 2.75 2.43

Plus preference per preference share 0.03 0.02

Basic income per preference share 2.78 2.45

Fully diluted income per ordinary share 2.75 2.42

Plus preference per preference share 0.03 0.02

Fully diluted income per preference share 2.78 2.44



inCentive Plan
In 2006, Fresenius Medical Care Management AG adopted a three-year performance related 
compensation plan for fiscal years 2008, 2007 and 2006, for the members of its management 
board in the form of a variable bonus. A special bonus component ( award ) for some of the 
management board members consists in equal parts of cash payments and a share-based 
compensation based on development of the share price of Fresenius Medical Care AG & Co. 
KGaA’s ordinary shares. The amount of the award in each case depends on the achievement 
of certain performance targets. The targets are measured by reference to revenue growth, 
operating income, consolidated net income, and cash flow development. Once the annual 
targets are achieved, the cash portion of the award is paid after the end of the respective 
fiscal year. The share-based compensation portion of the award is granted but subject to a 
three-year vesting period beginning after the respective fiscal year in which the target has 
been met and is amortized over the same three-year vesting period. The payment of the 
share-based compensation portion corresponds to the share price of Fresenius Medical Care 
AG & Co. KGaA’s ordinary shares on exercise, i.e. at the end of the vesting period, and is also 
made in cash. The share-based compensation is revalued each reporting period during the 
vesting period to reflect the market value of the stock as of the reporting date with any 
changes in value recorded in the reporting period. The share-based compensation incurred 
under this plan for target years 2008 and 2007 was $ 2,189 and $ 4,595, respectively. 

Fresenius MediCal Care ag & Co. Kgaa stoCK oPtion Plan 2006
On May 9, 2006, as amended on May 15, 2007, the Fresenius Medical Care AG & Co. KGaA 
Stock Option Plan 2006 ( the “Amended 2006 Plan” ) was established by resolution of the 
Company’s AGM with a conditional capital increase up to € 15,000 subject to the issue of up 
to fifteen million no par value bearer ordinary shares with a nominal value of € 1.00 each. 
Under the 2006 Plan, up to fifteen million options can be issued, each of which can be exercised 
to obtain one ordinary share, with up to three million options designated for members of 
the Management Board of the General Partner, up to three million options designated for 
members of management boards of direct or indirect subsidiaries of the Company and up  
to nine million options designated for managerial staff members of the Company and such 
subsidiaries. With respect to participants who are members of the General Partner’s Ma-
nagement Board, its Supervisory Board has sole authority to grant stock options and exercise 
other decision making powers under the Amended 2006 Plan ( including decisions regarding 
certain adjustments and forfeitures ). The General Partner has such authority with respect to 
all other participants in the Amended 2006 Plan.

Options under the Amended 2006 Plan can be granted the last Monday in July and / or the 
first Monday in December. The exercise price of options granted under the Amended 2006 
Plan shall be the average closing price on the Frankfurt Stock Exchange of the Company’s 
ordinary shares during the 30 calendar days immediately prior to each grant date. Options 
granted under the Amended 2006 Plan have a seven-year term but can be exercised only 
after a three-year vesting period. The vesting of options granted is subject to achievement of 
performance targets measured over a three-year period from the grant date. For each such 
year, the performance target is achieved if the Company’s adjusted basic income per ordi-
nary share ( “EPS” ), as calculated in accordance with the Amended 2006 Plan, increases by at 
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least 8 % year over year during the vesting period, beginning with EPS for the year of grant as 
compared to EPS for the year preceding such grant. Calculation of EPS under the Amended 
2006 Plan excluded, among other items, the costs of the transformation of the Company’s 
legal form and the conversion of preference shares into ordinary shares. For each grant, 
one-third of the options granted are forfeited for each year in which EPS does not meet or 
exceed the 8 % target. The performance targets for 2008 and 2007 were met. Vesting of the 
portion or portions of a grant for a year or years in which the performance target is met 
does not occur until completion of the entire three-year vesting period. Upon exercise of  
vested options, the Company has the right to reissue treasury shares or issue new shares.

During 2008, the Company awarded 2,523,729 options, including 398,400 options granted to 
members of the Management Board of the General Partner, at a weighted average exercise 
price of $ 49.38 ( € 35.48 ), a weighted average fair value of $ 15.37 each and a total fair value of 
$ 38,788, which will be amortized on a straight line basis over the three-year vesting period.

During 2007, the Company awarded 2,395,962 options, including 398,400 options granted to 
members of the Management Board of the General Partner, at a weighted average exercise 
price of $ 46.22 ( € 33.91 ), a weighted average fair value of $ 13.23 ( € 9.71 ) each and a total fair 
value of $ 31,709, which will be amortized on a straight line basis over the three-year vesting 
period. 

Options granted under the 2006 Plan to US participants are non-qualified stock options under 
the United States Internal Revenue Code of 1986, as amended. Options under the 2006 Plan 
are not transferable by a participant or a participant’s heirs, and may not be pledged, assigned, 
or otherwise disposed of.

Fresenius MediCal Care 2001 international stoCK oPtion Plan
Under the Fresenius Medical Care 2001 International Stock Incentive Plan ( the “2001 Plan” ), 
options in the form of convertible bonds with a principal of up to € 10,240 were issued to the 
members of the Management Board and other employees of the Company representing 
grants for up to 4 million non-voting preference shares. The convertible bonds originally had 
a par value of € 2.56 and bear interest at a rate of 5.5 %. In connection with the share split 
effected in 2007, the principal amount was adjusted in the same proportion as the share 
capital out of the capital increase and the par value of the convertible bonds was adjusted 
to € 0.85 without affecting the interest rate. Except for the members of the Management 
Board, eligible employees may purchase the bonds by issuing a non-recourse note with 
terms corresponding to the terms of and secured by the bond. The Company has the right 
to offset its obligation on a bond against the employee’s obligation on the related note; the-
refore, the convertible bond obligations and employee note receivables represent stock  
options issued by the Company and are not reflected in the Consolidated Financial State-
ments. The options expire ten years from issuance and can be exercised beginning two, 
three or four years after issuance. Compensation costs related to awards granted under this 
plan are amortized on a straight-line basis over the vesting period for each separately vesting 
portion of the awards. Bonds issued to Management Board members who did not issue a 
note to the Company are recognized as a liability on the Company’s balance sheet. 
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Upon issuance of the option, the employees had the right to choose options with or without 
a stock price target. The conversion price of options subject to a stock price target corresponds 
to the stock exchange quoted price of the preference shares upon the first time the stock 
exchange quoted price exceeds the initial value by at least 25 %. The initial value ( “Initial 
Value” ) is the average price of the preference shares during the last 30 trading days prior to 
the date of grant. In the case of options not subject to a stock price target, the number of 
convertible bonds awarded to the eligible employee would be 15 % less than if the employee 
elected options subject to the stock price target. The conversion price of the options without a 
stock price target is the Initial Value. Each option entitles the holder thereof, upon payment 
of the respective conversion price, to acquire one preference share. Effective May 2006, no 
further grants can be issued under the 2001 Plan and no options were granted under the 
2001 Plan after 2005.

At December 31, 2008, the Management Board members of the General Partner, held 
2,159,720 stock options for ordinary shares and employees of the Company held 9,120,123 
stock options for ordinary shares and 241,776 stock options for preference shares, under the 
various stock-based compensation plans of the Company. The Table below provides reconci-
liations for options outstanding at December 31, 2008, as compared to December 31, 2007.
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Table 05.5.26 reconciLiation oF options oUtstanDing

Options in thousands Weighted average exercise price

in € in $

ordinary shares    

BaLance at DecemBer 31, 2007 9,973 26.64 37.07

Granted 2,524 35.48 49.38

Excercised 1,145 21.27 29.60

Forfeited 72 29.82 41.51

BaLance at DecemBer 31, 2008 11,280 29.15 40.56

preference shares    

BaLance at DecemBer 31, 2007 275 16.16 22.50

Exercised 32 16.01 22.29

Forfeited 1 16.42 22.85

BaLance at DecemBer 31, 2008 242 16.18 22.52



The following table provides a summary of fully vested options outstanding and exercisable 
for both preference and ordinary shares at December 31, 2008:

At December 31, 2008, there were $ 53,628 of total unrecognized compensation costs related 
to non-vested options granted under all plans. These costs are expected to be recognized 
over a weighted-average period of 1.6 years.

During the years ended December 31, 2008 and 2007 the company received cash of $ 36,755 
and $ 38,757, respectively, from the exercise of stock options. The intrinsic value of options 
exercised for the twelve-month periods ending December 31, 2008 and 2007 were $ 27,135 
and $ 27,591, respectively. The Company recorded a related tax benefit of $ 7,132 and $ 8,177 
for the years ending December 31, 2008 and 2007, respectively. 

Fair value inForMation
The Company used a binomial option-pricing model in determining the fair value of the 
awards under the 2006 Plan. Option valuation models require the input of highly subjective 
assumptions including expected stock price volatility. The Company’s assumptions are based 
upon its past experiences, market trends and the experiences of other entities of the same 
size and in similar industries. Expected volatility is based on historical volatility of the Company’s 
shares. To incorporate the effects of expected early exercise in the model, an early exercise 
of vested options was assumed as soon as the share price exceeds 155 % of the exercise 
price. The Company’s stock options have characteristics that vary significantly from traded 
options and changes in subjective assumptions can materially affect the fair value of the op-
tion. The assumptions used to determine the fair value of the 2008 and 2007 grants are as 
follows:
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Table 05.5.27 FULLY VesteD oUtstanDing anD exercisaBLe options

Options 
 in thousands

Weighted  
average  

remaining 
contractual life 

in years

Weighted average exercise price Aggregate intrinsic value

in € in $ in € in $

options       

Options for preference shares   217  3.21  15.49 21.55  3,918  5,452 

Options for ordinary shares  3,470  4.50  21.24 29.56  41,876  58,278

Table 05.5.28 assUmptions

2008 2007

Expected dividend yield 1.85 % 1.93 %

Risk-free interest rate 4.38 % 4.19 %

Expected volatility 25.58 % 27.13 %

Expected life of options 7 years 7 years

Exercise price in €  35.48 33.91

Exercise price in $ 49.38 46.22



16. inCoMe taxes

Income before income taxes and minority interest is attributable to the following geographic 
locations:

Income tax expense ( benefit ) for the years ended December 31, 2008 and 2007 consisted of 
the following:

As a result of the German Business Tax Reform Act 2008 ( Unternehmensteuerreformgesetz 
2008 ), the corporate income tax rate was reduced from 25 % to 15 % for German companies. 
This reduction, together with technical changes to trade tax rules, generally reduces the 
Company’s German entities’ combined corporate income tax rate effective as of January 1, 
2008. Deferred tax assets and liabilities for German entities expected to be realized in 2008 
and beyond, were revalued in 2007 to reflect the changes in the enacted tax rate. 

In 2007 the Company was subject to German federal corporation income tax at a base rate 
of 25 % plus a solidarity surcharge of 5.5 % on federal corporation taxes payable.
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Table 05.5.30 expense (  BeneFit  ) For income taxes

$ in thousands 2008 2007

current   

Germany  62,609  124,598

United States  211,889  283,350

Other  77,134  75,534

totaL cUrrent  351,632  483,482

Deferred   

Germany  43,593 (11,377)    

United States  105,466  4,052    

Other (11,549) (10,505)    

totaL DeFerreD  137,510 (17,830)   

totaL  489,142  465,652

Table 05.5.29 income BeFore income taxes

$ in thousands 2008 2007

Germany 372,174  281,633  

United States 773,089  724,839  

Other 190,427  202,603  

totaL 1,335,690  1,209,075  



A reconciliation between the expected and actual income tax expense is shown below. The 
expected corporate income tax expense is computed by applying the German corporation 
tax rate ( including the solidarity surcharge ) and the effective trade tax rate on income be-
fore income taxes and minority interest. The respective combined tax rates are 29.58 % and 
38.47 % for the fiscal years ended December 31, 2008 and 2007.
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Table 05.5.31 reconciLiation oF income taxes

$ in thousands 2008 2007

Expected corporate income tax expense 395,097 465,131

Tax free income (49,309) (50,131)

Foreign tax rate differential 93,877 (5,434)

Non-deductible expenses 5,494 5,081

Taxes for prior years 21,371 41,868

Change in valuation allowance 4,168 3,627

Change of German tax rate – (4,257)

Other 18,444 9,767

actUaL income tax expense 489,142 465,652

eFFectiVe tax rate 36.6 % 38.5 %



The tax effects of the temporary differences that give rise to deferred tax assets and liabilities 
at December 31, 2008 and 2007, are presented below:

The valuation allowance increased by $ 4,843 in 2008 and by $ 10,095 in 2007.

The expiration of net operating losses is as follows:
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Table 05.5.33 net operating Loss carrYForWarDs $ in thousands

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 
and  

thereafter

Without 
expiration 

date

Total

27,304 4,604 9,155 19,503 17,879 9,640 13,485 13,632 12,158 30,477 95,984 253,821

Table 05.5.32 DeFerreD income tax assets anD LiaBiLities

$ in thousands 2008 2007

Deferred tax assets   

Accounts receivable, primarily due to allowance for doubtful accounts 37,431 37,572

Inventory, primarily due to additional costs capitalized 
for tax purposes, and inventory reserve accounts 35,029 42,301

Plant, equipment, intangible assets and other non current assets,
principally due to differences in depreciation and amortization 41,103 50,829

Accrued expenses and other liabilities for financial accounting purposes, 
not currently tax deductible 305,898 320,518

Net operating loss carryforwards, tax credit carryforwards
and interest carryforwards 79,389 64,792

Derivatives 67,800 22,260

Stock-based compensation expense 17,405 11,213

Other 10,679 11,497

totaL DeFerreD tax assets 594,734 560,983

Less valuation allowance (56,169) (51,326)

net DeFerreD tax assets 538,565 509,657

Deferred tax liabilities   

Accounts receivable 11,015 13,630

Inventory, primarily due to inventory reserve accounts for tax purposes 4,615 6,306

Accrued expenses and other liabilities deductible for tax
prior to financial accounting recognition

Plant, equipment and intangible assets, principally due to differences
in depreciation and amortization

Derivatives

Other

totaL DeFerreD tax LiaBiLities

net DeFerreD tax assets ( LiaBiLities )

50,229

432,367

11,830

66,532

576,588

(38,023)

15,134

 

 400,408

14,636 

 20,587 

 470,701 

 38,956



In assessing the realizability of deferred tax assets, management considers whether it is more-
likely-than-not that some portion or all of the deferred tax assets will be realized. The ultimate 
realization of deferred tax assets is dependent upon the generation of future taxable income 
during the periods in which those temporary differences become deductible. Management 
considers the scheduled reversal of deferred tax liabilities and projected future  taxable income 
in making this assessment. Based upon the level of historical taxable income and projections 
for future taxable income over the periods in which the deferred tax assets are deductible, 
management believes it is more-likely-than-not the Company will realize the benefits of these 
deductible differences, net of the existing valuation allowances at  December 31, 2008.

The Company provides for income taxes on the cumulative earnings of foreign subsidiaries 
that will not be reinvested. During the year 2008, the Company provided for $ 8,600 of defer-
red tax liabilities associated with earnings that are likely to be distributed in 2009 and the fol-
lowing years. Provision has not been made for additional taxes on $ 1,643,429 undistributed 
earnings of foreign subsidiaries as these earnings are considered permanently reinvested. 
The earnings could become subject to additional tax if remitted or deemed remitted as divi-
dends; however calculation of such additional tax is not practical. These taxes would predo-
minantly comprise foreign withholding tax on dividends of foreign subsidiaries, and German 
income tax of approx 1.5 percent on all dividends and capital gains.

FMC-AG & Co. KGaA companies are subject to tax audits in Germany and the U.S. on a regular 
basis and on-going tax audits in other jurisdictions. In Germany, the tax audit for the years 
1998 until 2001 has been finalized. The Company recognized and recorded the results of the 
audit in 2006 and thereafter paid all amounts due to the tax authorities. Fiscal years 2002 
through 2005 are currently under audit and fiscal years 2006, 2007 and 2008 are open to 
audit.  

For the tax year 1997, the Company recognized an impairment of one of its subsidiaries 
which the German tax authorities have disallowed in the audit for the years 1996 and 1997. 
The Company disagrees with such conclusion and filed a complaint with the appropriate 
German court to challenge the tax authority’s decision. An adverse determination in this  
litigation could have a material adverse effect on the results of operations in the relevant  
reporting period. The Company has included the related unrecognized tax benefit in the 
total unrecognized tax benefit noted below.

In the U.S., the Company filed claims for refunds contesting the IRS’s disallowance of FMCH’s 
deductions of civil settlement payments in prior year tax returns. As a result of a settlement 
agreement with the IRS to resolve the appeal of the IRS’s disallowance of deductions for the 
civil settlement payments made to qui tam relators in connection with the resolution of the 
2000 investigation, the Company received a refund in September 2008 of $ 37,000, inclusive 
of interest. The settlement agreement preserves the right to continue to pursue claims 
in the U.S. Federal courts for refund of all other disallowed deductions. The unrecognized 
tax  benefit relating to these deductions is included in the total unrecognized tax benefit 
noted below. 
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The Federal tax audit for the years 2002 through 2004 has been completed and the IRS has 
issued its report. The audit report includes disallowance of a material amount of deductions 
taken during the audit period for interest expense related to intercompany mandatorily re-
deemable preferred securities. The Company has filed a protest over the disallowed deductions 
and will avail itself of all remedies. An adverse determination with respect to any of the dis-
puted disallowances could have a material adverse effect on our cash flows, tax expenses, 
net income and earnings per share.

Fiscal years 2005 and 2006 are currently under audit, 2007 and 2008 are open to audit. There 
are a number of state audits in progress and various years are open to audit in various 
states. All expected results have been recognized in the financial statements.

Subsidiaries of FMC-AG & Co. KGaA in a number of countries outside of Germany and the U.S. 
are also subject to tax audits. The Company estimates that the effects of such tax audits are 
not material to these consolidated financial statements.

The following table shows the reconciliation of the beginning and ending amounts of un- 
recognized tax benefits:

Included in the balance at December 31, 2008 are $ 363,188 of unrecognized tax benefits which 
would affect the effective tax rate if recognized. The Company is currently not in a position 
to forecast the timing and magnitude of changes in the unrecognized tax benefits. 

During the year ended December 31, 2008 the Company recognized $ 17,982 in interest and 
penalties. The Company had a total accrual of $ 101,178 of tax related interest and penalties 
at December 31, 2008.
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Table 5.5.34 UnrecogniZeD tax BeneFits (  net oF interest  )

$ in thousands 2008 2007

BaLance at JanUarY 1 354,050 302,552

Increases in unrecognized tax benefits prior periods 24,074 29,236

Decreases in unrecognized tax benefits prior periods (36,334) (9,965)

Increases in unrecognized tax benefits current period 20,180 14,893

Changes related to settlements with tax authorities (2,042) (2,960)

Foreign currency translation 19,399 20,294

BaLance at DecemBer 31 379,327 354,050



17. oPerating leases

The Company leases buildings and machinery and equipment under various lease agree-
ments expiring on dates through 2045. Rental expense recorded for operating leases for the 
years ended December 31, 2008 and 2007 was $ 497,875 and $ 461,490, respectively.

Future minimum rental payments under noncancelable operating leases for the five years 
succeeding December 31, 2008 and thereafter are: 

18. legal ProCeedings

The Company is routinely involved in numerous claims, lawsuits, regulatory and tax audits, 
investigations and other legal matters arising, for the most part, in the ordinary course of its 
business of providing healthcare services and products. The outcome of litigation and other 
legal matters is always difficult to accurately predict and outcomes that are not consistent 
with the Company’s view of the merits can occur. The Company believes that it has valid  
defenses to the legal matters pending against it and is defending itself vigorously. Nevertheless, 
it is possible that the resolution of one or more of the legal matters currently pending or 
threatened could have a material adverse effect on its business, results of operations and  
financial condition.

CoMMerCial litigation
The Company was originally formed as a result of a series of transactions it completed pur-
suant to the Agreement and Plan of Reorganization dated as of February 4, 1996, by and 
between W.R. Grace & Co. and Fresenius SE ( the “Merger” ). At the time of the Merger, a W.R. 
Grace & Co. subsidiary known as W.R. Grace & Co.-Conn. had, and continues to have, signifi-
cant liabilities arising out of product-liability related litigation ( including asbestos-related  
actions ), pre-Merger tax claims and other claims unrelated to National Medical Care, Inc. 
( “NMC” ), which was W.R. Grace & Co.’s dialysis business prior to the Merger. In connection 
with the Merger, W.R. Grace & Co.-Conn. agreed to indemnify the Company, FMCH, and NMC 
against all liabilities of W.R. Grace & Co., whether relating to events occurring before or after 
the Merger, other than liabilities arising from or relating to NMC’s operations. W.R. Grace & Co. 
and certain of its subsidiaries filed for reorganization under Chapter 11 of the U.S. Bankruptcy 
Code ( the “Grace Chapter 11 Proceedings” ) on April 2, 2001. 
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Table 05.5.35 FUtUre minimUm rentaL paYments

$ in thousands 2009 2010 2011 2012 2013 There- 
after

Total

Future minimum
rental payments 387,996 348,208 300,387 246,607 198,460 638,944 2,120,602



Prior to and after the commencement of the Grace Chapter 11 Proceedings, class action 
complaints were filed against W.R. Grace & Co. and FMCH by plaintiffs claiming to be creditors 
of W.R. Grace & Co.-Conn., and by the asbestos creditors’ committees on behalf of the W.R. 
Grace & Co. bankruptcy estate in the Grace Chapter 11 Proceedings, alleging among other 
things that the Merger was a fraudulent conveyance, violated the uniform fraudulent transfer 
act and constituted a conspiracy. All such cases have been stayed and transferred to or are 
pending before the U.S. District Court as part of the Grace Chapter 11 Proceedings.

In 2003, the Company reached agreement with the asbestos creditors’ committees on behalf 
of the W.R. Grace & Co. bankruptcy estate and W.R. Grace & Co. in the matters pending in the 
Grace Chapter 11 Proceedings for the settlement of all fraudulent conveyance and tax claims 
against it and other claims related to the Company that arise out of the bankruptcy of W.R. 
Grace & Co. Under the terms of the settlement agreement as amended ( the “Settlement Ag-
reement” ), fraudulent conveyance and other claims raised on behalf of asbestos claimants 
will be dismissed with prejudice and the Company will receive protection against existing 
and potential future W.R. Grace & Co. related claims, including fraudulent conveyance and 
asbestos claims, and indemnification against income tax claims related to the non-NMC 
members of the W.R. Grace & Co. consolidated tax group upon confirmation of a W.R. Grace & Co. 
bankruptcy reorganization plan that contains such provisions. Under the Settlement Agree-
ment, the Company will pay a total of $ 115,000 without interest to the W.R. Grace & Co. ban-
kruptcy estate, or as otherwise directed by the Court, upon plan confirmation. No admission 
of liability has been or will be made. The Settlement Agreement has been approved by the U.S. 
District Court. Subsequent to the Merger, W.R. Grace & Co. was involved in a multi-step 
transaction involving Sealed Air Corporation ( “Sealed Air”, formerly known as Grace Holding, 
Inc. ). The Company is engaged in litigation with Sealed Air to confirm its entitlement to in-
demnification from Sealed Air for all losses and expenses incurred by the Company relating 
to pre-Merger tax liabilities and Merger-related claims. Under the Settlement Agreement, 
upon confirmation of a plan that satisfies the conditions of the Company’s payment obligation, 
this litigation will be dismissed with prejudice.

On April 4, 2003, FMCH filed a suit in the U.S. District Court for the Northern District of Cali-
fornia, styled Fresenius USA, Inc., et al., v. Baxter International Inc., et al., Case No. C 03-1431, 
seeking a declaratory judgment that FMCH does not infringe patents held by Baxter International 
Inc. and its subsidiaries and affiliates ( “Baxter” ), that the patents are invalid, and that Baxter 
is without right or authority to threaten or maintain suit against FMCH for alleged infringe-
ment of Baxter’s patents. In general, the alleged patents concern the use of touch screen in-
terfaces for hemodialysis machines. Baxter filed counterclaims against FMCH seeking more 
than $140,000 in monetary damages and injunctive relief, and alleging that FMCH willfully inf-
ringed on Baxter’s patents. On July 17, 2006, the court entered judgment on a jury verdict in 
favor of FMCH finding that all the asserted claims of the Baxter patents are invalid as obvious 
and / or anticipated in light of prior art. On February 13, 2007, the court granted Baxter’s motion 
to set aside the jury’s verdict in favor of FMCH and reinstated the patents and entered judg-
ment of infringement. Following a trial on damages, the court entered judgment on Novem-
ber 6, 2007 in favor of Baxter on a jury award of $ 14,300. On April 4, 2008, the court denied 
Baxter’s motion for a new trial, established a royalty payable to Baxter of 10 % of the sales 
price for continuing sales of FMCH’s 2008K hemodialysis machines and 7 % of the sales price 
of related disposables, parts and service beginning November 7, 2007, and enjoined sales of 
the 2008K machine effective January 1, 2009. We appealed the court’s rulings to the Court of 
Appeals for the Federal Circuit. We are confident that we will prevail on appeal or as a result 
of the pending U.S. Patent and Trademark Office re-examinations of the underlying Baxter 
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patents and have made no provision in our financial statements for any potential liability in 
this matter. If we are unsuccessful on all appeals, including any appeal of the royalty, the 
royalties payable to Baxter on the machines and disposable supplies that are subject to the 
court’s order will be approximately $ 56,000 for sales through December 31, 2008 and are esti-
mated to be in the range of $ 2,000 to $ 3,000 per month thereafter. In the interim period until 
our appeal is decided, we are funding a court-approved escrow account at the royalty rates 
noted above. If we win the appeal, the escrowed funds will be returned to us with interest. 
In October 2008, we completed design modifications to the 2008K machine that we expect 
will eliminate any incremental hemodialysis machine royalty payment exposure under the 
court order and permit the continued sale of the modified machine in compliance with the 
injunction, irrespective of the outcome of our appeal.

On April 28, 2008, Baxter filed suit in the U.S. District Court for the Northern District of Illinois, 
Eastern Division ( Chicago ), styled Baxter International, Inc. and Baxter Healthcare Corporation 
v. Fresenius Medical Care Holdings, Inc. and Fresenius USA, Inc., Case No. CV 2389, asserting 
that FMCH’s hemodialysis machines infringe four recently issued patents ( late 2007-2008 ), all 
of which are based on one of the patents at issue in the April 2003 Baxter case described 
above. The new patents expire in April 2011 and relate to trend charts shown on touch 
screen interfaces and the entry of ultrafiltration profiles ( ultrafiltration is the removing of 
liquid from a patient’s body using pressure ). The court has stayed the case pending the out-
come of the appeal in the April 2003 Baxter case. The Company believes that its hemodialysis 
machines do not infringe any valid claims of the Baxter patents at issue. 

On October 17, 2006, Baxter and Deka Products Ltd. ( DEKA ) filed suit in the U.S. District Court 
for the Eastern District of Texas which was subsequently transferred to the Northern District 
of California, styled Baxter Healthcare Corporation and DEKA Products Limited Partnership v. 
Fresenius Medical Care Holdings, Inc. d / b / a Fresenius Medical Care North America and Fre-
senius USA, Inc., Case No. CV 438 TJW. The complaint alleges that FMCH’s Liberty peritoneal 
cyclers infringe certain patents owned by or licensed to Baxter. Sales of the Liberty cyclers 
commenced in July 2008. The Company believes that the Liberty peritoneal cycler does not 
infringe any valid claims of the Baxter / DEKA patents.
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Two patent infringement actions have been pending in Germany between Gambro Industries 
( “Gambro” ) on the one side and D-GmbH and FMC-AG & Co. KGaA on the other side ( herein-
after collectively “Fresenius Medical Care” ). Gambro herein alleged patent infringements 
by  Fresenius Medical Care concerning a patent on a device for the preparation of medical 
 solutions. The first case was dismissed as being unfounded. Such decision has already  become 
final. In the second case, the District Court of Mannheim rendered a judgment on June 27, 2008 
deciding in favor of Gambro and declaring that Fresenius Medical Care has in-fringed a patent. 
Accordingly, the court ordered Fresenius Medical Care to pay compensation ( to be determined 
in a separate court proceeding ) for alleged infringement and to stop  offering the alleged 
 patent infringing technology in its original form in Germany. D-GmbH brought an invalidity 
 action in the Federal German Patent Court ( “BPatG” ) against Gambro’s patent. This case is 
currently pending with the Federal Court of Justice as the court of  appeal.  Fresenius Medical 
Care has also filed an appeal against the District Court’s verdict. On January 5, 2009, Gambro 
enforced such verdict provisionally by way of security to be  deposited by Gambro. However, 
preceding such enforcement Fresenius Medical Care had  already developed design modifica-
tions, being an alternative technical solution, and replaced the alleged patent infringing 
technology in nearly all of the affected devices. In view of the pending appeal against BPatG’s 
 verdict and Fresenius Medical Care’s appeal against the  District Court’s verdict, Fresenius 
 Medical Care continues to believe that the alleged patent infringing technology does not 
 infringe any valid patent claims of Gambro. Therefore, the Company has made no provision 
in the financial statements for any potential liability in this matter. 

otHer litigation and Potential exPosures
Renal Care Group, Inc. ( “RCG” ) was named as a nominal defendant in a second amended 
complaint filed September 13, 2006 in the Chancery Court for the State of Tennessee Twenti-
eth Judicial District at Nashville against former officers and directors of RCG which purports 
to constitute a class action and derivative action relating to alleged unlawful actions and 
 breaches of fiduciary duty in connection with the Company’s acquisition of RCG ( the “RCG 
Acquisition” ) and in connection with alleged improper backdating and / or timing of stock 
 option grants. The amended complaint was styled Indiana State District Council of Laborers 
and Hod Carriers Pension Fund, on behalf of itself and all others similarly situated and 
 derivatively on behalf of RCG, Plaintiff, vs. RCG, Gary Brukardt, William P. Johnston, Harry R. 
 Jacobson, Joseph C. Hutts, William V. Lapham, Thomas A. Lowery, Stephen D. McMurray, 
Peter J. Grua, C. Thomas Smith, Ronald Hinds, Raymond Hakim and R. Dirk Allison, Defend-
ants. The complaint sought damages against former officers and directors and did not state 
a claim for money damages directly against RCG. On August 30, 2007, this suit was dismissed 
by the trial court without leave to amend. Plaintiff subsequently appealed and the matter 
 remains pending in the appellate court of Tennessee.
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FMCH and its subsidiaries, including RCG ( prior to the RCG Acquisition), received subpoenas 
from the U.S. Department of Justice, Eastern District of Missouri, in connection with a joint 
civil and criminal investigation. FMCH received its subpoena in April 2005. RCG received its 
subpoena in August 2005. The subpoenas require production of a broad range of documents 
relating to FMCH’s and RCG’s operations, with specific attention to documents related to clinical 
quality programs, business development activities, medical director compensation and physician 
relationships, joint ventures, and anemia management programs, RCG’s supply company, 
pharmaceutical and other services that RCG provides to patients, RCG’s relationships to phar-
maceutical companies, and RCG’s purchase of dialysis equipment from FMCH. The Office of 
the Inspector General of the U.S. Department of Health and Human Services and the U.S. 
Attorney’s office for the Eastern District of Texas have also confirmed that they are participating 
in the review of the anemia management program issues raised by the U.S. Attorney’s office 
for the Eastern District of Missouri. On July 17, 2007, the U.S. Attorney’s office filed a civil 
complaint against RCG and FMCH in its capacity as RCG’s current corporate parent in United 
States District Court, Eastern District of Missouri. The complaint seeks monetary damages 
and penalties with respect to issues arising out of the operation of RCG’s Method II supply 
company through 2005, prior to the date of FMCH’s acquisition of RCG. The complaint is 
styled United States of America ex rel. Julie Williams et al. vs. Renal Care Group, Renal Care 
Group Supply Company and FMCH. The Company believes that RCG’s operation of its Method II 
supply company was in compliance with applicable law and will defend this litigation vigorously. 
We will continue to cooperate in the ongoing investigation. 

On November 27, 2007, the United States District Court for the Western District of Texas ( El 
Paso ) unsealed and permitted service of two complaints previously filed under seal by a qui 
tam relator, a former FMCH local clinic employee ( Qui tam is a legal provision under the United 
States False Claims Act, which allows for private individuals to bring suit on behalf of the 
U.S. federal government, as far as such individuals believe to have knowledge of presumable 
fraud committed by third parties ). The first complaint alleges that a nephrologist unlawfully 
employed in his practice an assistant to perform patient care tasks that the assistant was not 
licensed to perform and that Medicare billings by the nephrologist and FMCH therefore violated 
the False Claims Act. The second complaint alleges that FMCH unlawfully retaliated against 
the relator by discharging her from employment constructively. The United States Attorney 
for the Western District of Texas declined to intervene and to prosecute on behalf of the 
United States. Counsel for the nephrologist asserted that a criminal investigation of the rela-
tor’s allegations was in process and therefore moved the Court to stay all activity in the qui 
tam until the alleged criminal investigation concluded. The Court denied the nephrologist’s 
motion to stay and the litigation is progressing.
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From time to time, the Company is a party to or may be threatened with other litigation or 
arbitration, claims or assessments arising in the ordinary course of its business. Management 
regularly analyzes current information including, as applicable, the Company’s defenses and 
insurance coverage and, as necessary, provides accruals for probable liabilities for the even-
tual disposition of these matters. 

The Company, like other health care providers, conducts its operations under intense go-
vernment regulation and scrutiny. It must comply with regulations which relate to or govern 
the safety and efficacy of medical products and supplies, the operation of manufacturing 
 facilities, laboratories and dialysis clinics, and environmental and occupational health and 
 safety. The Company must also comply with the Anti-Kickback Statute, the False Claims Act, 
the Stark Statute, and other federal and state fraud and abuse laws. Applicable laws or regu-
lations may be amended, or enforcement agencies or courts may make interpretations that 
differ from the Company’s interpretations or the manner in which it conducts its business. 
Enforcement has become a high priority for the federal government and some states. 

In addition, the provisions of the False Claims Act authorizing payment of a portion of any 
recovery to the party bringing the suit encourage private plaintiffs to commence “whistle 
blower” actions. By virtue of this regulatory environment, as well as the Company’s corpo-
rate integrity agreement with the U.S. federal government, the Company’s business activities 
and practices are subject to extensive review by regulatory authorities and private parties, 
and continuing audits, investigative demands, subpoenas, other inquiries, claims and litiga-
tion relating to the Company’s compliance with applicable laws and regulations. The Com-
pany may not always be aware that an inquiry or action has begun, particularly in the case 
of “whistle blower” actions, which are initially filed under court seal.

The Company operates many facilities throughout the United States. In such a decentralized 
system, it is often difficult to maintain the desired level of oversight and control over the 
thousands of individuals employed by many affiliated companies. The Company relies upon 
its management structure, regulatory and legal resources, and the effective operation of its 
compliance program to direct, manage and monitor the activities of these employees. On 
occasion, the Company may identify instances where employees, deliberately or inadver tently, 
have submitted inadequate or false billings. The actions of such persons may subject the 
Company and its subsidiaries to liability under the Anti-Kickback Statute, the Stark Statute 
and the False Claims Act, among other laws.

Physicians, hospitals and other participants in the health care industry are also subject to  
a large number of lawsuits alleging professional negligence, malpractice, product liability, 
worker’s compensation or related claims, many of which involve large claims and significant 
defense costs. The Company has been and is currently subject to these suits due to the na-
ture of its business and expects that those types of lawsuits may continue. Although the 
Company maintains insurance at a level which it believes to be prudent, it cannot assure 
that the coverage limits will be adequate or that insurance will cover all asserted claims. 
A successful claim against the Company or any of its subsidiaries in excess of insurance 
 coverage could have a material adverse effect upon it and the results of its operations. Any 
claims, regardless of their merit or eventual outcome, could have a material adverse effect 
on the Company’s reputation and business.
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The Company has also had claims asserted against it and has had lawsuits filed against it  
relating to alleged patent infringements or businesses that it has acquired or divested. These 
claims and suits relate both to operation of the businesses and to the acquisition and dive-
stiture transactions. The Company has, when appropriate, asserted its own claims, and claims 
for indemnification. A successful claim against the Company or any of its subsidiaries could 
have a material adverse effect upon its business, financial condition, and the results of its 
operations. Any claims, regardless of their merit or eventual outcome, could have a material 
adverse effect on the Company’s reputation and business.

aCCrued sPeCial CHarge For legal Matters
At December 31, 2001, the Company recorded a pre-tax special charge of $ 258,159 to reflect 
anticipated expenses associated with the defense and resolution of pre-Merger tax claims, 
Merger-related claims, and commercial insurer claims. The costs associated with the Settle-
ment Agreement and settlements with insurers have been charged against this accrual. With 
the exception of the proposed $ 115,000 payment under the Settlement Agreement, all other 
matters included in the special charge have been resolved. While the Company believes that 
its remaining accrual reasonably estimates its currently anticipated costs related to the conti-
nued defense and resolution of this matter, no assurances can be given that its actual costs 
incurred will not exceed the amount of this accrual.
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19. Fair value Measures

In September 2006, the Financial Accounting Standards Board ( “FASB” ) issued Statement of 
Financial Accounting Standards No. 157, Fair Value Measurements ( “FAS 157” ), which establishes 
a framework for reporting fair value and expands disclosures about fair value measurements. 
FAS 157 is effective for financial statements issued for fiscal years beginning after November 15, 
2007, and interim periods within those fiscal years. FASB Staff Position No. 157-2 ( “FSP 157-2” ) 
issued February 12, 2008 delayed application of this Statement for nonfinancial assets and 
nonfinancial liabilities, except for items that are recognized or disclosed at fair value in the 
consolidated financial statements on a recurring basis ( at least annually ), until fiscal years 
beginning after November 15, 2008, and interim periods within those fiscal years. 

FAS 157 extablishes a three-tier value hierarchy, which prioritizes the inputs used in estimating 
fair value: ( i ) Level 1 is defined as observable inputs, such as quoted prices in active markets, 
( ii ) Level 2 is defined as inputs other than quoted prices in active markets, that are directly or 
indirectly observable, and ( iii ) Level 3 is defined as unobservable inputs for which little or no 
market data exists, therefore requiring the Company to develop its own assumptions.

The Company adopted this standard, except for those sections affected by FSP 157-2, as of 
January 1, 2008.
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The following table presents the carrying amounts and fair values of the Company’s financial 
instruments at December 31, 2008 and 2007.

The carrying amounts in the table are included in the consolidated balance sheet under the 
indicated captions, except for derivatives, which are included in other assets or other liabilities.

The significant methods and assumptions used in estimating the fair values of financial  
instruments are as follows:

Cash and cash equivalents are stated at nominal value which equals the fair value.

Short-term financial instruments like accounts receivable and payable and short-term borrowings 
are valued at their carrying amounts, which are reasonable estimates of the fair value due to 
the relatively short period to maturity of these instruments. 
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Table 05.5.36 carrYing amoUnt anD Fair VaLUe oF FinanciaL instrUments

$ in thousands 2008 2007

Carrying 
amount

Fair 
value

Carrying 
amount

Fair 
value

non-Derivatives     

assets     

Cash and cash-equivalents 221,584 221,584 244,690 244,690

Receivables 2,176,316 2,176,316 2,026,865 2,026,865

Liabilities     

Accounts payable 605,260 605,260 530,968 530,968

Long-term debt, excluding Euro and Senior Notes 3,641,697 3,641,697 3,302,840 3,302,840

Trust Preferred Securities 640,696 626,241 1,333,782 1,364,188

Euro Notes 278,340 276,154 294,420 292,466

Senior Notes 492,456 465,625 491,569 496,035

Derivatives1     

assets     

Foreign exchange contracts 53,631 53,631 19,485 19,485

Dollar interest rate hedges – – 62 62

Liabilities   

 

 

 

 

Foreign exchange contracts (39,595) (39,595) (5,849) (5,849)

Dollar interest rate hedges (148,946) (148,946) (40,797) (40,797)

Yen interest rate hedges (9) (9) (32) (32)

1  As of December 31, 2008, the valuation of the Company’s derivates was determined using Significant. 
Other Observable Inputs ( Level 2 ) in accordance with the fair value hierarchy levels established in FAS 157.



The fair value of Senior Notes and trust preferred securities are based on market prices and 
quotes as of the balance sheet date. The fair values of other fixed-rate financial liabilities, for 
which market quotes are not available, are calculated as present value of the respective future 
cash flows. To determine these present values, the prevailing interest rates and credit 
spreads for the Company as of the balance sheet date are used. 

The fair values of financial liabilities with floating interest rates approximate their carrying 
amounts as the interest rates for these liabilities are predominantly updated every three 
months with interest rates reflecting actual market conditions at the time of update.

The Company enters into interest rate swaps and foreign exchange forward contracts which 
are carried at fair value initially and on a recurring basis. The fair value of interest rate swaps 
is calculated by discounting the future cash flows on the basis of the market interest rates 
applicable for the remaining term of the contract as of the balance sheet date. To determine 
the fair value of foreign exchange forward contracts, the contracted forward rate is compared 
to the current forward rate for the remaining term of the contract as of the balance sheet 
date. The result is then discounted on the basis of the market interest rates prevailing at the 
balance sheet date for the respective currency.

Under FAS 157, the Company is required to take into account credit risks when measuring 
the fair value of derivative financial instruments. In accordance with these requirements, the 
Company’s own credit risk is incorporated in the fair value estimation of interest rate deriva-
tives that are liabilities. However, for foreign exchange forward derivatives that are liabilities, 
due to the relatively short term of the contracts, the Company did not take into account its 
own credit risk in the fair value estimation. Counterparty credit-risk adjustments are not ma-
terial at this time due to the ratings of the counterparty banks which generally have ratings 
in the “A” Category or better and are therefore not factored into the valuation of derivatives 
that are assets. 

20.  MarKet risK

The Company is exposed to market risk from changes in interest rates and foreign exchange 
rates. In order to manage the risk of interest rate and currency exchange rate fluctuations, 
the Company enters into various hedging transactions with highly rated financial institutions 
as authorized by the Company’s General Partner. The Company does not use financial instru-
ments for trading purposes.

The Company established guidelines for risk assessment procedures and controls for the use 
of financial instruments. They include a clear segregation of duties with regard to execution 
on one side and administration, accounting and controlling on the other.

Foreign exCHange risK ManageMent
The Company conducts business on a global basis in various currencies, though its operations 
are mainly in Germany and the United States. For financial reporting purposes, the Company 
has chosen the U.S. dollar as its reporting currency. Therefore, changes in the rate of exchange 
between the U.S. dollar and the local currencies in which the financial statements of the 
Company’s international operations are maintained affect its results of operations and financial 
position as reported in its consolidated financial statements. 
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The Company’s exposure to market risk for changes in foreign exchange rates relates to 
transactions such as sales and purchases. The Company has significant amounts of sales of 
products invoiced in euro from its European manufacturing facilities to its other international 
operations and, to a lesser extent, sales of products invoiced in other non functional currencies. 
This exposes the subsidiaries to fluctuations in the rate of exchange between the euro and 
the currency in which their local operations are conducted. For the purpose of hedging exi-
sting and foreseeable foreign exchange transaction exposures the Company enters into fo-
reign exchange forward contracts and, on a small scale, foreign exchange options. The 
Company’s policy, which has been consistently followed, is that financial derivatives be used 
only for the purpose of hedging foreign currency exposure. As of December 31, 2008 the 
Company had no foreign exchange options. 

In connection with intercompany loans in foreign currency the Company normally uses foreign 
exchange swaps thus assuring that no foreign exchange risks arise from those loans.

Changes in the fair value of foreign exchange forward contracts designated and qualifying 
as cash flow hedges of forecasted product purchases and sales are reported in accumulated 
other comprehensive income ( loss ). These amounts are subsequently reclassified into earnings 
as a component of cost of revenues, in the same period in which the hedged transaction affects 
earnings. After tax gains of $ 9,534 ( $ 12,491 pretax ) for the year ended December 31, 2008 
are deferred in accumulated other comprehensive income and will mainly be reclassified into 
earnings during 2009. During 2008, the Company reclassified after tax gains of $ 2,452 ( $3,296 
pretax ) from accumulated other comprehensive income ( loss) into the statement of opera-
tions. 

The notional amounts of foreign exchange forward contracts in place to hedge exposures 
from operations totaled $ 543,911 with a fair value of $ 21,227 as of December 31, 2008.

In connection with foreign currency denominated intercompany loans, the Company also 
entered into foreign exchange swaps with a notional amount of $ 285,932 having a fair value 
of $ ₋ 7,191 as of December 31, 2008. No hedge accounting is applied to these foreign ex-
change contracts. Accordingly, the respective foreign exchange swaps are recognized as as-
sets or liabilities and changes in their fair values are recognized against earnings thus offset-
ting the changes in fair values of the underlying intercompany loans denominated in foreign 
currency. 

As of December 31, 2008, the Company had foreign exchange derivatives with maturities of 
up to 25 months. 

The Company is exposed to potential losses in the event of nonperformance by counterparties 
to financial instruments but does not expect any counterparty to fail to meet its obligations 
as the counterparties are banks which generally have ratings in the “A” Category or better. 
The current credit exposure of foreign exchange derivatives is represented by the fair value 
of those contracts with a positive fair value at the reporting date amounting to $ 53,631.
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interest rate risK ManageMent
The Company enters into derivatives, particularly interest rate swaps and to a certain extent, 
interest options, to protect interest rate exposures arising from long-term debt at floating 
rates by effectively swapping them into fixed rates. 

The Company may be exposed to potential losses in the event of nonperformance by coun-
terparties to financial instruments but does not expect any counterparty to fail to meet its 
obligations as the counterparties are banks which generally have ratings in the “A” Category 
or better. The Company had no current credit exposure from interest rate derivatives as none 
of those contracts had a positive fair value at December 31, 2008.

CasH Flow Hedges oF variable rate debt
The Company enters into interest rate swap agreements that are designated as cash flow 
hedges effectively converting the major part of variable interest rate payments due on the 
Company’s 2006 Senior Credit Agreement denominated in U.S. dollars into fixed interest rate 
payments. Those swap agreements, all of which expire at various dates between 2009 and 
2012, in the notional amount of $ 2,850,000, effectively fix the Company’s variable interest 
rate exposure on the majority of its U.S. dollar-denominated revolving loans at an average in-
terest rate of 4.37 % plus an applicable margin. After tax losses of $ 91,573 ( $ 148,913 pretax ) 
for the year ended December 31, 2008, were deferred in accumulated other comprehensive 
income. Interest payable and interest receivable under the swap agreements are accrued 
and recorded as an adjustment to interest expense.

Fair value Hedges oF Fixed rate debt
The Company entered into interest rate swap agreements that were designated as fair value 
hedges to hedge the risk of changes in the fair value of fixed interest rate borrowings effec-
tively converting the fixed interest payments on Fresenius Medical Care Capital Trust II trust 
preferred securities (  see Note 11 ) denominated in U.S. dollars into variable interest rate pay-
ments. Since the critical terms of the interest rate swap agreements were identical to the 
terms of Fresenius Medical Capital Trust II trust preferred securities, the hedging relationship 
was highly effective and no ineffectiveness was recognized in earnings. The interest rate 
swap agreements were reported at fair value in the balance sheet. The reported amount of 
the hedged portion of the fixed rate trust preferred securities included an adjustment repre-
senting the fair value attributable to the interest rate risk being hedged. Changes in the fair 
value of interest rate swap contracts and trust preferred securities offset each other in the 
income statement. On February 1, 2008, the Fresenius Medical Care Capital Trust II trust pre-
ferred securities were repaid and the interest rate swap agreements expired.
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21. otHer CoMPreHensive inCoMe ( loss )

The changes in the components of other comprehensive income ( loss ) for the years ended 
December 31, 2008 and 2007 are as follows:

22. business segMent inForMation

The Company has identified three business segments, North America, International, and Asia 
Pacific, which were determined based upon how the Company manages its businesses. All 
segments are primarily engaged in providing dialysis services and manufacturing and distri-
buting products and equipment for the treatment of end-stage renal disease. In the U.S., the 
Company also engages in performing clinical laboratory testing and providing inpatient dialysis 
services, and other services under contract to hospitals. The Company has aggregated the 
International and Asia Pacific operating segments as “International”. The segments are ag-
gregated due to their similar economic characteristics. These characteristics include the same 
services provided and the same products sold, the same type patient population, similar methods 
of distribution of products and services and similar economic environments.

Management evaluates each segment using a measure that reflects all of the segment’s con-
trollable revenues and expenses. Management believes that the most appropriate measure in 
this regard is operating income which measures the Company’s source of earnings. Financing is 
a corporate function, which the Company’s segments do not control. Therefore, the Company 
does not include interest expense relating to financing as a segment measure. Similarly, the 
Company does not allocate “corporate costs” which relate primarily to certain headquarters 
overhead charges, including accounting and finance, professional services, etc., because the 
Company believes that these costs are also not within the control of the individual segments. 
The Company also regards income taxes to be outside the segment’s control. In addition, 
certain acquisitions and intangible assets are not allocated to a segment but are accounted 
for as “corporate”. 
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Table 05.5.37 other comprehensiVe income (  Loss  )

$ in thousands 2008 2007

Pretax Tax effect Net Pretax Tax effect Net

other comprehensive ( loss ) income 
relating to cash flow hedges       

Changes in fair value of cash flow
hedges during the period

Reclassification adjustments

totaL other comprehensiVe
( Loss ) income reLating

(107,316) 

(924)  

42,764

296

(64,552) 

(628) 

(83,919)  

(4,455) 

32,961 

1,360 

(50,958) 

(3,095) 

to cash FLoW heDges

Foreign-currency translation adjustment

Adjustments related to 
pension obligations

(108,240)

 (171,063)

(28,551) 

43,060 

–  

12,632 

(65,180) 

(171,063)

(15,919)

(88,374) 

137,048 

35,729 

34,321 

–

(12,430) 

(54,053) 

137,048 

23,299 

other comprehensiVe
income ( Loss ) (307,854) 55,692 (252,162) 84,403 21,891 106,294 



For the geographic presentation, revenues are attributed to specific countries based on the 
end user’s location for products and the country in which the service is provided. Information 
with respect to the Company’s geographic operations is set forth in the table below:
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Table 05.5.38 BUsiness segment inFormation

$ in thousands North America International Segment total Corporate Total

2008      

Net revenue 7,005,401 3,606,270 10,611,671 652 10,612,323

Inter-segment revenue 2,100 82,283 84,383 (84,383) –

totaL net reVenUe 7,007,501 3,688,553 10,696,054 (83,731) 10,612,323

Depreciation and amortization (238,300) (169,999) (408,299) (7,372) (415,671)

operating income 1,168,173 616,034 1,784,207 (111,775) 1,672,432

Segment assets 10,960,264 3,557,247 14,517,511 402,165 14,919,676

Capital expenditures, acquisitions and investments1 497,612 358,930 856,542 107,287 963,829

2007      

Net revenue 6,663,221 3,057,030 9,720,251 63 9,720,314

Inter-segment revenue 516 77,492 78,008 (78,008) –

totaL net reVenUe 6,663,737 3,134,522 9,798,259 (77,945) 9,720,314

Depreciation and amortization (220,210) (140,968) (361,178) (2,151) (363,329)

operating income 1,129,801 544,214 1,674,015 (93,894) 1,580,121

Segment assets 10,586,316 3,330,955 13,917,271 252,994 14,170,265

Capital expenditures, acquisitions and investments2 396,705 319,105 715,810 120,306 836,116

1 North America and International acquisitions exclude $ 22,542 and $ 24,710, respectively, of non-cash acquisitions for 2008.
2 International and Corporate acquisitions exclude $ 9,964 and $ 83,812, respectively, of non-cash acquisitions for 2007.

Table 05.5.39 geographic DiVision

$ in thousands 2008 2007

Net revenue Long-lived 
assets

Net revenue Long-lived 
assets

Germany 350,995 306,963 308,603 195,846

North America 7,005,401 8,706,790 6,663,221 8,471,870

Rest of the world 3,255,927 1,597,576 2,748,490 1,558,364

totaL 10,612,323 10,611,329 9,720,314 10,226,080



23.  suPPleMentary CasH Flow inForMation

The following additional information is provided with respect to the consolidated statements 
of cashflows:
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1 Net of tax refund

Table 05.5.40 sUppLementarY cash FLoW inFormation

$ in thousands 2008 2007

supplementary cash flow information   

Cash paid for interest 357,295 407,882

Cash paid for income taxes1 343,224 349,058

Cash inflow for income taxes from stock option exercises 7,132 8,177

supplemental disclosures of cash flow information   

Details for acquisitions   

Assets acquired (129,711) (431,289)

Liabilities assumed 9,858 47,779

Minorities (3,706) 13,040

Notes assumed in connection with acquisition 2,490 99,775

Cash paid (121,069) (276,695)

Less cash acquired 714 18,818

net cash paiD For acQUisitions (120,355) (257,877)



ManageMent’s annual rePort on
internal Control over FinanCial rePorting

 05.6   

Management of the Company is responsible for establishing and maintaining adequate internal 
control over financial reporting, as such term is defined in Exchange Act Rule 13a-15( f ). 
The Company’s internal control over financial reporting is a process designed by or under 
the  supervision of the Company’s Chief Executive Officer and Chief  Financial Officer to pro-
vide reasonable assurance regarding the reliability  of financial reporting and the preparation 
of the Company’s financial statements for external reporting purposes in accordance with 
U.S. generally accepted accounting principles . 

As of December 31, 2008, management conducted an assessment of the effectiveness of the 
Company’s internal control over financial reporting based on the criteria established in  Internal 
Control–Integrated Framework issued by the Committee of Sponsoring Organizations of the 
Treadway Commission ( COSO ). Management’s assessment follows the guidance for manage-
ment of the evaluation of internal controls over financial reporting released by the Securities 
and Exchange Commission on May 23, 2007. Based on this assessment, management has 
 determined that the Company’s internal control over financial reporting is  effective as of 
 December 31, 2008. 

The Company’s internal control over financial reporting includes policies and procedures that 
( 1 ) pertain to the maintenance of records that in reasonable detail accurately and fairly reflect 
transactions and dispositions of assets; ( 2 ) provide reasonable assurance that the Company’s 
transactions are recorded as necessary to permit preparation of financial statements in accord-
ance with U.S. generally accepted accounting principles, and that the Company’s receipts 
and expenditures are being made only in accordance with authorizations of the Company’s 
 management and directors; and ( 3 ) provide reasonable assurance regarding prevention 
or timely detection of unauthorized acquisition, use or disposition of the Company’s assets 
that could have a material effect on the Company’s financial statements. 
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Because of its inherent limitation, internal control over financial reporting, no matter how well 
designed, cannot provide absolute assurance of achieving financial reporting objectives and 
may not prevent or detect misstatements. Therefore, even if the internal control over financial 
reporting is determined to be effective it can provide only reasonable assurance with respect 
to financial statement preparation and presentation. Also, projections of any evaluation 
of  effectiveness to future periods are subject to the risk that controls may become inadequate 
 because of changes in conditions, or that the degree of compliance with the policies or 
 procedures may deteriorate.

The effectiveness of the Company’s internal control over financial reporting as of December 
31, 2008, has been audited by KPMG AG Wirtschaftsprüfungsgesellschaft, an independent 
 registered public accounting firm, as stated in their report included on page 114.

February 18, 2009
Fresenius Medical Care AG & Co. KGaA
a partnership limited by shares, represented by:
Fresenius Medical Care Management AG, its general partner

Dr. Ben Lipps Lawrence A. Rosen
Chief Excecutive Officer  Chief Financial Officer
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rePort oF indePendent registered 
PubliC aCCounting FirM 

 05.7   

to tHe suPervisory board oF  
Fresenius MediCal Care ag & Co. Kgaa

We have audited the internal control over financial reporting of Fresenius Medical Care  
AG & Co. KGaA and subsidiaries ( “Fresenius Medical Care” or the “Company” ) as of Decem-
ber 31, 2008, based on criteria established in Internal Control-Integrated Framework issued by 
the Committee of Sponsoring Organizations of the Treadway Commission ( COSO ). Fresenius 
Medical Care’s management is responsible for maintaining effective internal control over 
financial reporting and for its assessment of the effectiveness of internal control over financial 
reporting included in the accompanying Management’s Annual Report on Internal Control 
over Financial Reporting. Our responsibility is to express an opinion on the effectiveness of the 
Company’s internal control over financial reporting based on our audit.

We conducted our audit in accordance with the standards of the Public Company Accounting 
Oversight Board ( United States ). Those standards require that we plan and perform the audit 
to obtain reasonable assurance about whether effective internal control over financial report-
ing was maintained in all material respects. Our audit included obtaining an understanding 
of internal control over financial reporting, assessing the risk that a material weakness exists, 
and testing and evaluating the design and operating effectiveness of internal control based 
on the assessed risk and performing such other procedures as we considered necessary in 
the circumstances. We believe that our audit provides a reasonable basis for our opinion.

A company’s internal control over financial reporting is a process designed to provide reasonable 
assurance regarding the reliability of financial reporting and the preparation of financial 
statements for external purposes in accordance with U.S. generally accepted accounting 
principles. A company’s internal control over financial reporting includes those policies and 
procedures that ( 1 ) pertain to the maintenance of records that, in reasonable detail, accurately 
and fairly reflect the transactions and dispositions of the assets of the company; ( 2 ) provide 
reasonable assurance that transactions are recorded as necessary to permit preparation  
of financial statements in accordance with U.S. generally accepted accounting principles, 
and that receipts and expenditures of the company are being made only in accordance with 
authorizations of management and directors of the company; and ( 3 ) provide reasonable 
assurance regarding prevention or timely detection of unauthorized acquisition, use,  
or disposition of the company’s assets that could have a material effect on the financial  
statements.
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Because of its inherent limitations, internal control over financial reporting may not prevent 
or detect misstatements. Also, projections of any evaluation of effectiveness to future periods 
are subject to the risk that controls may become inadequate because of changes in conditions, 
or that the degree of compliance with the policies or procedures may deteriorate.

In our opinion, Fresenius Medical Care maintained, in all material respects, effective internal 
control over financial reporting as of December 31, 2008, based on criteria established in 
Internal Control-Integrated Framework issued by the Committee of Sponsoring Organizations 
of the Treadway Commission ( COSO ).

We also have audited, in accordance with the standards of the Public Company Accounting 
Oversight Board ( United States ), the consolidated balance sheets of Fresenius Medical Care 
as of December 31, 2008 and 2007, and the related consolidated statements of income, 
shareholders’ equity, and cash flows for each of the years in the two-year period ended 
December 31, 2008, and our report dated February 18, 2009 expressed an unqualified opinion 
on those consolidated financial statements.

Frankfurt am Main, Germany
February 18, 2009

KPMG AG 
Wirtschaftsprüfungsgesellschaft
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auditors’ rePort: rePort oF indePendent 
registered PubliC aCCounting FirM

 05.8   

to tHe suPervisory board oF  
Fresenius MediCal Care ag & Co. Kgaa

We have audited the accompanying consolidated balance sheets of Fresenius Medical Care 
AG & Co. KGaA and subsidiaries ( “Fresenius Medical Care” or the “Company” ) as of Decem-
ber 31, 2008 and 2007, and the related consolidated statements of income, shareholders’ 
equity, and cash flows for each of the years in the two-year period ended December 31, 2008. 
These consolidated financial statements are the responsibility of the Company’s management. 
Our responsibility is to express an opinion on these consolidated financial statements based 
on our audits.

We conducted our audits in accordance with the standards of the Public Company Accounting 
Oversight Board ( United States ). Those standards require that we plan and perform the audit 
to obtain reasonable assurance about whether the financial statements are free of material 
misstatement. An audit includes examining, on a test basis, evidence supporting the amounts 
and disclosures in the financial statements. An audit also includes assessing the accounting 
principles used and significant estimates made by management, as well as evaluating the 
overall financial statement presentation. We believe that our audits provide a reasonable 
basis for our opinion. 

In our opinion, the consolidated financial statements referred to above present fairly, in all 
material respects, the financial position of Fresenius Medical Care as of December 31, 2008 
and 2007, and the results of their operations and their cash flows for each of the years in the 
two-year period ended December 31, 2008, in conformity with U.S. generally accepted ac-
counting principles. 

We also have audited, in accordance with the standards of the Public Company Accounting 
Oversight Board ( United States ), the effectiveness of Fresenius Medical Care’s internal con-
trol over financial reporting as of December 31, 2008, based on criteria established in Internal 
Control-Integrated Framework issued by the Committee of Sponsoring Organizations of the 
Treadway Commission ( COSO ), and our report dated February 18, 2009 expressed an unqualified 
opinion on the effective operation of internal control over financial reporting.

Frankfurt am Main, Germany
February 18, 2009

KPMG AG 
Wirtschaftsprüfungsgesellschaft 
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